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Duplicity Motion

IN THE COURT OF COMMON PLEAS OF

____________ COUNTY, ____________

COMMONWEALTH OF ____________,
)




Plaintiff,

)


v.


)
DEFENDANT’S MOTION

JOHN DOE, M.D.,


)
TO DISMISS FOR DUPLICITY




Defendant.
)

INTRODUCTION

1. On or about _____, a Criminal Complaint was filed against defendant, John Doe, M.D., based upon the affidavit of Special Agent _____ of the Office of Attorney General.

2. A preliminary hearing was held on _____ before District Justice _____ in _____, Pennsylvania. Twelve witnesses testified for the Commonwealth at the preliminary hearing. At the conclusion of the hearing, the case was held for court.

3. On or about _____, a Criminal Information containing 10 counts was filed against the defendant by the Office of Attorney General. The Information contains the following charges:

	Count I
	Delivery of controlled substances
	35 P.S. 780-113(a)(30)

	Count II
	Delivery of controlled substances outside scope of treatment principles
	35 P.S. 780-113(a)(14)

	Count III
	Solicitation to deliver controlled substances
	18 Pa. C.S.A. Section 902(a)

35 P.A. 780-113(a)(30)

	Count IV
	Insurance fraud
	18 Pa. C.S.A. 4117(a)(2)

	Count V
	Delivery of a controlled substance
	35 P.S. 780-113(a)(30)

	Count VI
	Delivery of controlled substances outside of treatment principles
	35 P.S. 780-113(a)(14)

	Count VII
	Prescribing controlled substances outside scope of treatment principles
	35 P.S. 780-113(a)(14)



	Count VIII
	Receiving stolen property
	18 Pa. C.S.A. 3925(a)

	Count IX
	Insurance fraud
	18 Pa. C.S.A. Section 4117(a)(2)

	Count X
	Prescribing controlled substances outside scope of treatment principles
	35 P.S. 780-113(a)(14)




MOTION TO DISMISS COUNTS I, II, V, and VI

4. Counts I, II, V, and VI charge Dr. Doe with delivery of controlled substances between either _____ (Counts I, II) or _____ (Counts V, VI) and _____. In other words, rather than charging each delivery as a separate count, the government has chosen to charge these offenses as “continuing offenses.” This type of charge is duplicitous and should be dismissed.

5. Successive sales of narcotics have been held to be separate offenses. In fact, in Commonwealth v. Sabathne, 227 Pa. Super 331, 323 A.2d 337 (1974), the defendant made two sales of methamphetamine at the same bar within an hour. The court held that the sales were separate offenses and did not merge. Id.
In this case, it appears that the government is unable to identify specific deliveries and therefore has elected to charge the deliveries as a vague continuing course of conduct. As the Court is doubtless aware, while a conspiracy is always charged as a continuing course of conduct, substantive drug offenses are normally charged as separate counts. The proper unit of prosecution, as made clear by Sabathne and by the plain language of the statutes—which refer to “a delivery”—is each alleged separate delivery or distribution.

The defendant has discovered only one case which approved the charging of successive Section (a)(30) violations in one count as a continuing offense. Commonwealth v. Dennis, 421 Pa. Super. 600, 618 A.2d 972 (1992). In Dennis, the court approved the charging of deliveries of methamphetamine from August, 1985 to November, 1986 as one violation of Section (a)(30).

It is submitted that the Dennis case is unpersuasive. First, the Dennis court did not analyze the appropriate unit of prosecution in narcotics delivery cases. Rather, the court found that in other types of crimes, primarily child sexual abuse crimes, charging offenses as continuing offenses had been approved. See, e.g., Commonwealth v. Niemetz, 282 Pa. Super 431, 440, 422 A.2d 1369, 1373 (1980) (court approved an Information charging sex offenses between 1972 and August 1977 on the ground that it would not serve the ends of justice to permit a perpetrator to sexually abuse a child with impunity because the child failed to record the details in a daily diary.) The court further noted that the date of commission is not an element of a drug charge. Dennis, 421 Pa. Super at 615, 618 A.2d at 980. The Dennis analysis focused primarily upon whether the charge was in compliance with Rule 225 of the Rules of Criminal Procedure (now numbered as Rule 560(B)(3)). Dennis has never been cited by a Pennsylvania Court for the proposition that it is appropriate to charge drug deliveries as continuing offenses over a period of years.

The charges here fail because they are duplicitous. Duplicity is the joining in a single count of two or more distinct and separate offenses. Bidner, supra, 282 Pa. Super. at 109 n.6, 422 A.2d at 852 n.6. The rule against duplicitous informations is set forth in Rule 563(B) of the Rules of Criminal Procedure: “There shall a separate count for each offense charged.” The rule is designed to provide proper notice to the defendant of the accusation against him and to ensure that the jury unanimously agrees to convict the defendant of a single offense. A general verdict on a single count which contains multiple offenses may also lead to double jeopardy problems in the event of subsequent prosecution.

The Dennis court did not address the issue of duplicity because the defendant in that case apparently did not raise it. However, duplicity is the primary problem with charging delivery of controlled substances as a continuing offense over a period of years. For example, suppose that at trial a witness testifies that he sold pills for Dr. Doe in _____, in _____, and in _____, describing to the jury separate transactions on each of those occasions. It is possible that members of the jury could convict Dr. Doe of the count, now charged as a continuing offense, even though they were not unanimous that a transaction had occurred at any one of those times. The government is unfairly attempting to hide its proof problems due to the vague memories of its witnesses and lack of documentation by lumping multiple alleged offenses together in one substantive count. This procedure is extremely prejudicial to the defendant and constitutes a fatal pleading error in the government’s Information.

For the reasons set forth above, the defendant respectfully requests that Counts I, II, V, and VI be dismissed as duplicitous.







Respectfully submitted,







__________________________







Thomas J. Farrell, Esq.
