§1:23 Memorandum in Support of Motion for Subpoena Duces Tecum for Breath Machine

MEMORANDUM IN SUPPORT OF MOTION FOR SUBPOENA DUCES TECUM FOR THE BREATH MACHINE
In all criminal prosecutions, the accused shall enjoy the right to have compulsory process for obtaining witnesses in his favor. U.S. Const. Amend VI.

It is a long standing and well-defined principle of Anglo-American jurisprudence that an accused is entitled to use the full power of the government to obtain evidence and compel testimony on his or her behalf.  This principle, codified in the United States in the Sixth Amendment to the Constitution, has its history far deeper in time.

Lord Bacon recognized that all subjects must present their “knowledge and discovery,” Countess of Shrewsbury Case, 2 How.St.Tr. 769, (1612), to the crown and the accused.  This principle, which has roots at least as far back as 1562, was codified by 1742 when grand juries were recognized to have benefit of compulsory process based on the common law theory “the public has a right to every man’s evidence.” 12 T Hansard, Parliamentary History of England 675 (1812).


All of these sources were recognized as supporting the Sixth Amendment in Kastigar v. U.S. (1972) 406 U.S. 441.  The Supreme Court went on to recognize that few limitations on this right can or should be recognized, and even certain other Constitutional rights must give way to this right.


One year later, the Supreme Court revisited the right to subpoena evidence in a landmark case.  In U.S. v. Nixon, (1973) 418 U.S. 683, the president of the United States refused to honor a subpoena duces tecum.  The Commander in Chief asserted that he was exempt from this process because of the nature of his office.  This position was soundly rejected. Stating “the allowance of the privilege to withhold evidence that is demonstrably relevant in a criminal trial would cut deeply into the guarantee of due process of law and gravely impair the basic function of the courts,” Id. At 712, the Court concluded that President Nixon could not ignore the subpoena.


The Court, noting many of the cases and histories cited above, held that even the president must produce evidence pursuant to a legitimate subpoena, unless he can show national security reasons for not doing so.  (This must be reviewed by a court and shall not be taken at face value.).  Furthermore, the Court noted that any privilege asserted to prevent compliance must be strictly reviewed as “Limitations are properly placed upon the operation of this general principle only to the very limited extent that permitting a refusal to testify or excluding relevant evidence has a public good transcending the normally predominant principle of utilizing all rational means for ascertaining the truth.” Id.at 711.


In sum, the court noted, that “[t]he right to the production of all evidence at a criminal trial has constitutional dimensions” that“[i]t is the manifest duty of the courts to vindicate” requiring “all relevant and admissible evidence be produced.” Id. at 711. See also U.S. v. Nobles (1974) 422 U.S. 225 (“To ensure that justice is done, it is imperative to the function of the courts that compulsory process be available for the production of evidence needed either by the prosecution or the defense.”).


If the president of the greatest nation must honor a subpoena from the lowliest defendant, how can this court sanction the refusal to produce evidence necessary for the defense of this matter by a mere city attorney?


What the defense is hereby requesting is merely the right to defend.  As was stated in Washington v. State of Texas (1967) 87 S.Ct. 1920, 1923:
The right to offer the testimony of witnesses, and to compel their attendance, if necessary, is in plain terms the right to assert a defense, the right to present the defendant’s version of the facts as well as the prosecution’s to the jury so it may decide where the truth lies. . . .  This right is a fundamental element of due process of law.


This right to compel witnesses and present evidence has been held so important, that it can override duly enacted state laws, Id; rules of evidence, Chambers v. Missippi, (1973) 410 U.S. 284, or virtually any rule that prevents the presentation of a complete defense. Crane v. Kentucky (1986) 106 S.Ct. 2142.

The court should be mindful that it has been the prosecution that has been attempting to keep evidence away from the trier of fact.  We made a discovery request to view the machine pursuant to California v. Trombetta (1989) 104 S.Ct. 2528.  The prosecution failed to cooperate and so we brought this motion for a subpoena.
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