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OPERATING AGREEMENT FOR
S COMPANY, LLC,
A LIMITED LIABILITY COMPANY

This Operating Agreement is made effective as of 


 by and among the parties listed on the signature pages hereof, with reference to the following facts:

A. The parties have formed S COMPANY, LLC (the "Company"), a limited liability company under the laws of the State of Delaware on


.

B. The members desire to structure the Company as a corporation for federal and state income tax purposes and file an election to be taxed as an S Corporation pursuant to Internal Revenue Code section 1362(a).  The members further desire to describe their relationship as provided herein.

C. The parties desire to amend and restate the Company's operating agreement.

NOW, THEREFORE, the parties (hereinafter sometimes collectively referred to as the "Members," or individually as the "Member") by this Agreement set forth the Operating Agreement for the Company under the laws of the State of Delaware upon the terms and subject to the conditions of this Agreement.

ARTICLE 2. DEFINITIONS

When used in this Agreement, the following terms shall have the meanings set forth below:

Act.  The Delaware Limited Liability Company Act, codified in Delaware Code Annotated, Title 6, Chapter 18, Sections 18 through 101, et seq., as the same may be amended from time to time.

Affiliate.  An affiliate of a Member is:
(a) Any person directly or indirectly controlling, controlled by or under common control with a Member;

(b) Any person owning or controlling ten percent (10%) or more of the outstanding voting securities or beneficial interest of a Member;

(c) Any officer, director, partner, trustee or person acting in a substantially similar capacity for a Member;

(d) Any person who is an officer, director, manager, general partner, trustee of any of the foregoing; and

(e) Any member of the immediate family of any of the foregoing.

"Immediate family" includes spouse, ancestors, lineal descendants and siblings.  The term "control" (including the terms "controlled by" and "under common control with") means the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of a person, whether through the ownership of voting securities, by contract or otherwise.

The term "control," for purposes of this definition, means (a) with respect to a corporation or limited liability company, the right to exercise, directly or indirectly, more than ten percent (10%) of the voting rights attributable to a controlled corporation or limited liability company; and (b) with respect to any individual, partnership, trust, other entity or association, the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of the controlled entity.

Agreement.  This Operating Agreement as originally executed and as amended from time to time.

Articles.  The Certificate of Formation for the Company originally filed with the Delaware Secretary of State and as amended from time to time.

Bankrupt Member.  As defined in Section 7.03.

Bankruptcy.

(f) The filing of an application by a Member for, or the Member's consent to, the appointment of a trustee, receiver, or custodian of the Member's other assets;

(g) The entry of an order for relief with respect to a Member in proceedings under any chapter of the United States Bankruptcy Code, as amended or superseded from time to time;

(h) The making by a Member of a general assignment for the benefit of creditors;

(i) (The entry of an order, judgment, or decree by any court of competent jurisdiction appointing a trustee, receiver, or custodian of the assets of a Member unless the proceedings and the person appointed are dismissed within one hundred twenty (120) days; or

(j) The failure by a Member generally to pay the Member's debts as the debts become due within the meaning of Section 303(h)(1) of the United States Bankruptcy Code, as determined by the Bankruptcy Court, or the admission in writing of the Member's inability to pay the Member's debts as such debts become due.
Capital Account.  With respect to any Member, the capital account which the Company establishes and maintains for such Member pursuant to Article 3.

Capital Contributions.  The total value of cash and fair market value of property (including promissory notes) contributed to the Company by Members.

Code.  The Internal Revenue Code of 1986, as amended from time to time, the provisions of succeeding law, and to the extent applicable, the Regulations.

Company.  S COMPANY, LLC.

Corporations Code.  The Delaware Corporations Code, as amended from time to time, and the provisions of succeeding law.

CPA.  Shall have the meaning set forth in Section 8.01C.

Distributable Cash.  The amount of cash which the Managers deem available for distribution to the Members, taking into account all of the Company debts, liabilities, and obligations then due and amounts which the Managers deem necessary to place into reserves for customary and usual claims with respect to the Company's business.

Distribution.  Refers to any money or other property transferred without consideration to Members in proportion to their interests in the Company.

Divorcing Member.  As defined in Section 7.02.

Employee/Member.  As defined in Section 7.05.

ERISA.  The Employee Retirement Income Security Act of 1974, as amended.

Fiscal Year.  The Company's fiscal year, which shall be the calendar year.

Former Spouse.  As defined in Section 7.02.

Indemnification Expenses.  As defined in Section 11.01A.

Liquidating Managers.  As defined in Section 10.03.

Liquidation.  With respect to the Company, the date upon which the Company ceases to be a going concern (even though it may exist for purposes of winding up its affairs, paying its debts and distributing any remaining balance to its Members), and with respect to a Member where the Company is not in liquidation means the date upon which occurs the termination of the Member's entire interest in the Company by means of a distribution or the making of the last of a series of distributions (in one or more years) to the Member by the Company.

Majority Interest.  One or more percentage interests of Members which taken together exceed fifty percent (50%) of the aggregate of all percentage interests.

Majority Interest of Managers.  Shall mean the Managers who hold or represent a Member who holds more than fifty percent (50%) of all membership percentage interests.

Managers.  One or more managers.  Specifically, "Managers" shall mean 

 and 

, or any other persons that succeed either in that capacity.

Member.  Each person who (a) is an initial signatory to this Agreement, has been admitted to the Company as a Member in accordance with the articles or this Agreement, or an assignee who has become a Member in accordance with Article 7; (b) is a qualified person; and (c) has not resigned, withdrawn, been expelled or, if other than an individual, dissolved.  From and after the election by the Company to be treated as a corporation for federal and state tax purposes as set forth in Section 2.07, the Members shall be deemed to be shareholders of the Company in proportion with their Percentage Interests.
Membership Interest.  A Member's entire interest in the Company, including the Member's right to vote on or participate in the management, and the right to receive information concerning the business and affairs of the Company.

Net Profits and Net Losses.  Net profits and net losses shall mean, for each fiscal year or other period, an amount equal to the Company's income or loss for such year or period (including any gain or loss realized on the sale or other disposition of assets), determined in accordance with generally accepted accounting principles.

Notice of Proposed Sale.  As defined in Section 7.05.

Percentage Interest.  A Members "percentage interest" shall mean the percentage of each Members stock ownership in the Company as set forth opposite the name of such Member under the column "Member's Percentage Interests" in Exhibit A hereto, as such percentage may be adjusted from time to time pursuant to the terms of this Agreement.
Person.  An individual, general partnership, limited partnership, limited liability company, corporation, trust, estate, real estate investment trust, association or any other entity.

Prime Rate.  The prime rate per annum published by the Wall Street Journal from time to time.

Proceeding.  As defined in Section 11.01B.

Qualified Person.  Any person other than (i) any nonresident alien, (ii) any person other than an individual, and an estate or type of trust permitted to qualify as a shareholder of an S Corporation; or (iii) any person otherwise eligible to be a shareholder who would cause the Company to have more than 75 members.
Regulations.  Unless the context clearly indicates otherwise, the regulations currently in force as final or temporary that have been issued by the U.S. Department of Treasury pursuant to its authority under the Code.

S Election.  Means the election described under Code Section 1362(a).

S Corporation.  The term S Corporation has the same meaning as it does under Code section 1361(a)(1).

SEC.  The Securities and Exchange Commission.

Securities Act.  The Securities Exchange Act of 1934, as amended.

Third-Party Purchaser.  As defined in Section 7.05.

ARTICLE 3. ORGANIZATIONAL MATTERS

3.1. Formation.  Pursuant to the Act, the Members formed a limited liability company under the laws of the State of Delaware by filing the articles with the Delaware Secretary of State on May 1, 1998.  The rights and liabilities of the Members shall be determined pursuant to the Act and this Agreement.  To the extent that the rights or obligations of any Member are different by reason of any provision of this Agreement than they would be in the absence of such provision, this Agreement shall, to the extent permitted by the Act, control.

3.2. Name.  The name of the Company shall be and remain S COMPANY, LLC.  The business of the Company may be conducted under that name or, upon compliance with applicable laws, any other name that the Managers deem appropriate or advisable.  The Managers shall file any fictitious name certificates and similar filings, and any amendments thereto, that the Managers consider appropriate or advisable.

3.3. Term.  The Company shall continue until dissolved upon the happening of events under Section 10.01.

3.4. Office and Agent.  The Company shall continuously maintain an office and registered agent in the State of Delaware as required by the Act.  The principal office of the Company shall be as the Managers may determine.  The Company also may have such offices anywhere within and without the State of Delaware, as the Managers from time to time may determine, or the business of the Company may require.  The registered agent shall be as stated in the articles or as otherwise determined by the Managers.

3.5. Addresses of the Members and the Managers.  The respective addresses of the Members and the Managers are set forth on Exhibit A.

3.6. Purposes of Company.  The purpose of the Company is to engage in any lawful activity for which a limited liability company may be organized under the Act.  Notwithstanding the foregoing, the Company shall engage only in the following business:

A. [State the specific business activities for this Company]; and
B. Such other activities directly related to the foregoing purposes as may be necessary, advisable, or appropriate, in the reasonable opinion of the Managers, to further the foregoing purposes.

The Company may engage in other business activities only with the consent of both of the Members.

3.7. S Election.  The Members hereby consent to the election of the Company to be treated as an association taxable as a corporation for federal and state income tax purposes in accordance with Regulations Sections 301.7701-3 and shall cooperate in the Members' election to treat the Company as an S Corporation by filing an S Election on behalf of the Company pursuant to Code section 1362(a), which election shall be effective as of the date the election to be treated as an association taxable as a corporation is made.  From and after the effective date of the S Election, the Company shall be an S Corporation for federal and state tax purposes.

ARTICLE 4. CAPITAL CONTRIBUTIONS

4.1. Initial Capital Contributions.  The Members' capital accounts as of 

, are as set forth on Exhibit A which reflect that capital contributions of cash and fair market value of property (net of liabilities)  made to the Company upon the company's formation. Such contributions and credit shall be in proportion to the Members' Percentage Interests.  [If the Company  was formerly taxed as a partnership and used capital accounts: The Company has previously credited to a Member's capital account the amount of cash contributions or the fair market value (net of liabilities) of property that the Member previously contributed to the Company as of the date the Member made the contribution to the Company's capital.  Once the Company elects to be taxed as an association taxable as a corporation, the Members' capital accounts shall not govern any distributions to the Members.]  No Member will be obligated to restore any amount of any deficit in such Member's capital account.

4.2. Additional Capital Contributions.

A. The Members shall contribute additional capital to the Company in proportion to their respective Percentage Interests to fund any projects that the Managers unanimously agreed, whether formally or by conduct, to undertake in such amounts and at such times as the Managers holding a majority interest shall determine.  If a Member fails to make a capital contribution in the time provided in a notice to the Members, the Member shall have ten (10) days after the date set forth in the notice before the Member is in default of the Member's obligations under this Agreement.

B. The term "additional capital contributions" shall include (i) any amounts paid by any Member to the other Members pursuant to the indemnity contained in this Agreement against disproportionate funding of company liabilities; (ii) any amounts paid by a Member in respect of claims against the Company except to the extent indemnification is made by the other Members; and (iii) any amounts paid by a Member pursuant to any guaranty of Company indebtedness by such Member.

C. The Members understand that a lender may require a guarantee in order for the Company to obtain a loan.  The Members agree that, if one Member guarantees a loan, both Members will guarantee the obligation.  As between the Members, the guarantee obligation shall be in accordance with the Member's Percentage Interests as of the date the guarantee was entered into or last modified.

4.3. Failure to Make Additional Capital Contributions.

A. If any Member fails to make an additional capital contribution within the time required by this Agreement, and such failure is not cured within the time specified in Section 3.02, then such failure shall be a material default under this Agreement.  Upon the occurrence of such material default, the nondefaulting Member may elect, by written notice to the Company and without the need for further notice to or consent of the defaulting Member, to make an additional capital contribution by the nondefaulting Member to the Company in exchange for the immediate issuance of an additional interest in the Company.  The additional interest to the nondefaulting Member will be determined from the following formula:  increased by the percentage equivalent of a fraction having as its numerator the amount of such additional capital contribution required of the defaulting Member that is made by the nondefaulting Member and having as its denominator the aggregate amount of the value of the assets as set out on the books of the Company for financial reporting purposes of the Members determined immediately after such contribution.

B. If the nondefaulting Member does not elect to reduce the defaulting Member's Percentage Interest under Section 3.03A, the contribution of the nondefaulting Member on behalf of the defaulting Member shall be treated as a loan to the defaulting Member payable from any distributions, or expense reimbursements made to the defaulting Member until such time as the loan shall be repaid.  If the loan is not repaid by the time the defaulting Member liquidates such Member's interest in the Company, the defaulting Member shall pay the amount in cash to the nondefaulting Member.  The loan shall bear interest at ten percent (10%) per annum compounded annually or the maximum rate allowed by law if less.

4.4. Capital Accounts.  [If the Company was formerly operated as a partnership for tax purposes and used capital accounts, use: Prior to the effective date of the election to be treated as an association taxable as a corporation, the Company had established and maintained an individual capital account for each Member in accordance with Treasury Regulations Section 1.704‑1(b).  From and after the effective date of the election to be treated as an association taxable as a corporation, the capital accounts will no longer be used.]
4.5. Withdrawals of Capital.  A Member shall not be entitled to withdraw any part of the Member's capital or to receive any distribution from the Company, except as specifically provided in this Agreement, and no Member shall be entitled to make any capital contribution to the Company other than the capital contributions provided for herein.

4.6. No Interest and No Priority.  No Member shall be entitled to receive any interest on such Member's capital contributions.  No Member shall be entitled to any priority over any other Member in any distributions from the Company.

4.7. Member Loans.  Any Member or an affiliate may make a loan to the Company requested by the Managers to the extent required to pay the Company's operating expenses, including debt service.  Any such loan shall bear interest at ten percent (10%) per annum and provide for the payment of principal and any accrued but unpaid interest in accordance with the terms of the promissory note evidencing such loan, the loan shall not be convertible into any additional percentage interest in the Company and shall provide for repayment  no later than upon dissolution of the Company.

ARTICLE 5. MEMBERS

5.1. Limited Liability.  Except as required under the Act or as expressly set forth in this Agreement, no Member shall be personally liable for any debt, obligation, or liability of the Company, whether that liability or obligation arises in contract, tort, or otherwise unless the Member makes a guarantee pursuant to the requirement of a lender making a loan to the Company.

5.2. Members Are Not Agents.  Pursuant to Section 5.01 and the articles, the management of the Company is vested in the Managers.  No Member, acting solely in the capacity as a Member, is an agent of the Company nor can any Member in such capacity bind or execute any instrument on behalf of the Company.

5.3. Admission of Additional or Substituted Members.  The Managers, with the approval of a majority interest of the Members (who may also be Managers), may admit additional members to the Company.  Any additional Members shall obtain membership interests and will participate in the management, of the Company on such terms as are determined by the Managers and approved by a majority interest of the Members.  Any additional Members shall share in the net profits, net losses, and distributions of the Company in proportion to their Percentage Interests as provided herein.

5.4. Withdrawals or Resignations.  Either Member may withdraw from the Company for any reason upon ninety (90) days' prior written notice to the other Member. 
5.5. Transactions with the Company.  Subject to any limitations set forth in this Agreement and with the prior approval of the Managers after disclosure of the Member's involvement, a Member may lend money to and transact other business with the Company.  Subject to other applicable law, such Member has the same rights and obligations with respect thereto as a person who is not a Member.

5.6. Voting Rights.  Except as expressly provided in this Agreement or the articles, Members shall have no voting, approval or consent rights.  Members shall have the right to approve or disapprove matters as specifically stated in this Agreement.  In all matters in which a vote, approval or consent of the Members is required, a vote, consent or approval of Members holding a majority interest shall be sufficient to authorize or approve such act.

5.7. Meetings of Members.

A. Date, Time and Place and Procedures for Meetings.  Meetings of Members may be held at such date, time and place within or without the State of Delaware as the Managers may fix from time to time, or if there are two (2) or more Managers and they are unable to agree to such time and place, Members holding a majority interest shall determine the time and place.  No annual or regular meetings of Members or Managers are required.  The procedures for the meetings shall be governed by California Corporations Code section 17104 subject to the following provisions which shall govern to the extent of any conflict with California Corporations Code section 17104:

(1) Written notice of a meeting of Members shall be sent or otherwise given to each Member not less than two (2) business days before the date of the meeting if notice by mail or forty‑eight (48) hours before the date of the meeting if notice delivered personally or by telephone, electronic mail or facsimile.  If the meeting involves any matter of urgency as determined solely by the Managers, notice shall be at least twenty‑four (24) hours prior to the time of the meeting.  The notice shall specify the place, date and hour of the meeting and the general nature of the business to be transacted.  No other business may be transacted at this meeting.  Upon written request to a Manager by any person entitled to call a meeting of the Members, the Managers shall immediately cause notice to be given to the Members entitled to vote that a meeting will be held at a time requested by the person calling the meeting.

(2) Notice of any meeting of Members shall be given either personally or by first‑class mail, express mail, overnight mail or electronic mail, or other means of written communication, charges prepaid, or by fax (with a confirming copy sent by first‑class mail) addressed to the Member at the address of that Member appearing on the books of the Company or given by the Member to the Company for the purpose of notice.  Notice shall be deemed to have been given at the time when delivered personally or deposited in the mail or sent by electronic mail or other means of written communication.

(3) In order that the Company may determine the Members of record entitled to notices of any meeting or to vote, or entitled to receive any distribution or to exercise any rights in respect of any distribution or to exercise any rights in respect of any other lawful action, a Manager, or Members representing more than ten percent (10%) of the membership interests may fix, in advance, a record date, in order to identify the Members entitled to participate at the meeting.  The record date shall be at the close of business on the business day next preceding the day on which notice is given or, if notice is waived, at the close of business on the business day next preceding the day on which the meeting is held.  The record date for determining Members entitled to give consent to Company action in writing without a meeting shall be the day on which the first written consent is given.

ARTICLE 6. MANAGEMENT AND CONTROL OF THE COMPANY

6.1. Management of the Company by Managers.

A. Exclusive Management by Managers.  The business, property and affairs of the Company shall be managed exclusively by the Managers.  The Managers shall consult with one another in conducting the affairs of the business and may delegate, from time to time, actions of the Managers from one another.  Except for situations in which the approval of the Members is expressly required by the articles or this Agreement, the Managers shall have full, complete and exclusive authority, power, and discretion to manage and control the business, property and affairs of the Company, to make all decisions regarding those matters and to perform any and all other acts or activities customary or incident to the management of the Company's business, property and affairs.

B. More Than One Manager.  In the case of Member who is acting in a capacity as a trustee of a trust, the trustee is treated as the Member. If there is more than one Manager all actions of the Managers may be taken only by the vote or written consent of majority interest of Managers.

C. Management Responsibilities.  The Managers shall from time to time determine how to share the management responsibilities.

D. Duty of Managers.

(1) A Manager must discharge the duties of a Manager in accordance with the Manager's good faith business judgment in what the Manager believes is in the best interests of the Company.  The Manager is entitled to rely on information, opinions, reports and statements or other data prepared or presented by any person to the Manager that the Manager believes in good faith to be reliable and competent in the matters presented.

(2) A Manager who performs the duties of Manager shall not have any liability by reason of being or having been a Manager of the Company.  A Manager shall not be liable to the Company or to any Member for any loss or damage sustained by the Company or any Member, unless the loss or damage shall have been the result of fraud, gross negligence, or willful misconduct by the Manager.
E. Meetings of Managers.

(1) Formal meetings of the Managers are not required but may be called by any Manager upon two (2) business days' notice by mail or forty‑eight (48) hours notice delivered personally or by telephone, telegraph or facsimile.  A notice need not specify the purpose of any meeting.  Notice of a meeting need not be given to any Manager who signs a waiver of notice or consents to holding the meeting upon approval of the minutes thereafter, whether before or after the meeting, or who attends the meeting.  All such waivers, consents and approvals shall be filed with the Company records or made a part of the minutes of the meeting.

(2) A majority interest of the Managers present, whether or not a quorum is present, may adjourn any meeting to another time and place.  If the meeting is adjourned for more than twenty‑four (24) hours, notice of any adjournment shall be given prior to the time of the adjourned meeting to the Members who are not present at the time of the adjournment.

(3) Meetings of the Managers may be held at any place within or without the State of Delaware which has been designated in the notice of the meeting or at such place as may be approved by the Managers.

(4) Managers may participate in a meeting through use of conference telephone or similar communications equipment, so long as all Members participating in such meeting can hear one another.  Participation in a meeting in such manner constitutes a presence in person at such meeting.

(5) A majority interest of Managers constitutes a quorum of the Managers for the transaction of business.  Except to the extent that this Agreement expressly requires the approval of all of Managers (or of one Manager as in Section 5.06), every act or decision done or made by a majority interest of the Managers present at a meeting duly held at which a quorum is present is the act of the Managers.  A meeting at which a quorum is initially present may continue to transact business notwithstanding the withdrawal of Managers, if any action taken is approved by at least a majority of the required quorum for such meeting.

(6) The provisions of this Section 5.01E apply also to committees of the Managers and actions taken by such committees.

F. Advisory Board.  The Managers shall establish an advisory board selected by the Managers unanimously from individuals nominated by both Managers.  The board is to provide a diversity of experience that the Managers will deem useful for the on-going operation of the business of the Company.  The advisory board initially shall be composed of four (4) persons.  Each Manager will discuss nominations and make the selection.  Any member of the advisory board may be removed at the request of either Manager.  The Managers will, from time to time, determine the scope of the advisory board's role in advising the Managers and the frequency in which the advisory board will meet. 

6.2. Election of Managers.

A. Number, Term, and Qualifications.  The number of Managers of the Company shall be fixed at two (2) with 


 and 


 serving as the Managers.  Each Manager must be a qualified person even though the Manager may not be a Member.  Unless a Manager resigns or is removed, each Manager shall hold office until a successor shall have been elected and qualified.  Managers shall be elected by the affirmative vote or written consent of Members holding a majority interest.

B. Resignation.  Any Manager may resign at any time by giving written notice to the Members and remaining Managers without prejudice to the rights, if any, of the Company under any contract to which the Manager is a party.  The resignation of any Manager shall take effect upon the receipt of that notice or at such later time as shall be specified in the notice, or if the last remaining Manager resigns, upon the election of a new Manager; and, unless otherwise specified in the notice, the acceptance of the resignation shall not be necessary to make it effective. 
C. Removal.  A Manager may be removed:  (i) upon committing acts of gross negligence, willful misconduct or fraud; or (ii) by vote of Members holding individually or collectively a majority interest.

D. Vacancies.  Any vacancy occurring for any reason in the number of Managers may be filled by the affirmative vote or written consent of Members holding a majority interest. 

6.3. Powers of Managers.

A. Powers of Managers.  Without limiting the generality of Section 5.01, but subject to Section 5.03B and to the express limitations set forth elsewhere in this Agreement,  upon a vote of the majority in interest of the Managers, the Managers shall have all necessary powers to manage and carry out the purposes, business, property, and affairs of the Company, including, without limitation, the power to:

(1) Acquire, purchase, renovate, improve, alter, rebuild, demolish, replace, and own real property and any other property or assets that the Managers determine is necessary or appropriate or in the interests of the business of the Company, and to acquire options for the purchase of any such property;

(2) Sell, exchange, lease, or otherwise dispose of the real property and other property and assets owned by the Company, or any part thereof or any interest;

(3) Borrow money from any party, including the Managers and their affiliates, issue evidences of indebtedness in connection therewith, refinance, increase the amount of, modify, amend, or change the terms of or extend the time for the payment of any indebtedness or obligation of the Company, and secure such indebtedness by mortgage, deed of trust, pledge, security interest, or other lien on Company assets;

(4) Invest in any partnership, limited liability company or other entity consistent with the purposes of the Company;

(5) Guarantee the payment of money or the performance of any contract or obligation of any person;

(6) Sue on, defend, or compromise any and all claims or liabilities in favor of or against the Company; submit any or all such claims or liabilities to arbitration; and confess a judgment against the Company in connection with any litigation in which the Company is involved; and

(7) Retain legal counsel, auditors, and other professionals in connection with the Company business and to pay therefore such remuneration as the Managers may determine.

B. Limitations on Power of Managers.  The Managers shall not have authority to cause the Company to engage in the following transactions without first obtaining the affirmative vote or written consent of a majority interest (or such greater percentage interests set forth below) of the Members:

(1) The merger of the Company with another limited liability company, corporation or limited partnership shall require the affirmative vote or written consent of Members holding a majority interest; provided, in no event shall a Member be required to become a general partner in a merger with a limited partnership without such Member's express written consent or unless the agreement of merger provides each Member with dissenter's rights.

(2) Any act which would make it impossible to carry on the ordinary business of the Company.

(3) The acquisition of any real or personal property by the Company which is to be held in the name of any person other than the Company.

(4) Any other transaction described in this Agreement as requiring the vote, consent, or approval of the Members.

6.4. Members Have No Managerial Authority.  The Members shall have no power to participate in the management of the Company except as expressly authorized by this Agreement or the articles and except as expressly required by the Act.  Unless expressly and duly authorized in writing to do so by a Manager or Managers, no Member shall have any power or authority to bind or act on behalf of the Company in any way, to pledge its credit, or to render it liable for any purpose.

6.5. Devotion of Time.  Each Manager shall devote whatever time, effort, and skill such Manager deems appropriate for the operation of the Company.

6.6. Competing Activities. Each Member and the Company waive any and all rights and duties that they may have against any other Member or any Manager and any affiliate as a result of taking any such opportunities or any of such activities that may otherwise be included within the scope of the business opportunity doctrine.  
6.7. Transactions between the Company and the Managers.

A. Notwithstanding that it may constitute a conflict of interest, the Managers may, and may cause their affiliates to, engage in any transaction (including, without limitation, the purchase, sale, lease, or exchange of any property or the rendering of any service, the lending or borrowing of any money, or the establishment of any salary, other compensation, or other terms of employment for employees of any affiliate) with the Company so long as such transaction is not expressly prohibited by this Agreement and so long as the terms and conditions of such transaction, on an overall basis, are fair and reasonable to the Company and are at least as favorable to the Company as those that are generally available from persons capable of similarly performing them and in similar transactions between parties operating at arm's length.

B. A transaction between the Managers or their affiliates, on the one hand, and the Company, on the other hand, shall be conclusively determined to constitute a transaction on terms and conditions, on an overall basis, fair and reasonable to the Company and at least as favorable to the Company as those generally available in a similar transaction between parties operating at arm's length if a majority interest of the Members who have no interest in such transaction (other than their interests as members) affirmatively vote or consent in writing to approve the transaction.  Notwithstanding the foregoing, the Managers shall not have any obligation, in connection with any such transaction between the Company and the Managers or an affiliate of the Managers, to seek the consent of the Members.

6.8. Payments to Managers.  Except as provided in this Agreement, no Manager or affiliate of a Manager is entitled to remuneration for services rendered or goods provided to the Company.  The Company shall reimburse the Managers and their affiliates for the actual cost of goods and materials used for or by the Company.  
6.9. Acts of Managers as Conclusive Evidence of Authority.  Any note, mortgage, evidence of indebtedness, contract, certificate, statement, conveyance, or other instrument in writing, and any assignment or endorsement thereof, executed or entered into between the Company and any other person, when signed by either of the Managers is not invalidated as to the Company by any lack of authority of the signing  Manager in the absence of actual knowledge on the part of the other person that the signing  Manager had no authority to execute the same.

6.10. Officers.

A. Appointment of Officers.  The Managers may appoint officers at any time.  The officers of the Company, if deemed necessary by the Managers, may include a chairperson, CEO, president, one or more vice presidents, secretary, and chief financial officer.  The officers shall serve at the pleasure of the Managers, subject to all rights, if any, of an officer under any contract of employment.  Any individual may hold any number of offices.  If a Manager is not an individual, such manager's officers may serve as officers of the Company if elected by the Members.  The officers shall exercise such powers and perform such duties as shall be determined from time to time by the Managers.

B. Removal, Resignation and Filling of Vacancy of Officers.  Subject to the rights, if any, of an officer under a contract of employment, any officer may be removed, either with or without cause, by the Managers at any time.

(1) Any officer may resign at any time by giving written notice to the Managers.  Any resignation shall take effect at the date of the receipt of that notice or at any later time specified in that notice; and, unless otherwise specified in that notice, the acceptance of the resignation shall not be necessary to make it effective.  Any resignation is without prejudice to the rights, if any, of the Company under any contract to which the officer is a party.

(2) The Managers shall have the right but not the obligation to fill any vacancy in any office.

C. Salaries of Officers.  The Managers shall determine the salaries of all officers and agents of the Company.

6.11. Limited Liability.  No person who is a Manager or officer or both a Manager and officer of the Company shall be personally liable under any judgment of a court, or in any other manner, for any debt, obligation, or liability of the Company, whether that liability or obligation arises in contract, tort, or otherwise, solely by reason of being a Manager or officer or both a Manager and officer of the Company.

ARTICLE 7. ALLOCATIONS OF NET PROFITS AND LOSSES, DISTRIBUTIONS



AND PAYMENTS

7.1. Allocations of Net Profit and Net Loss.

A. Net Profit and Net Loss.  Net profit and net loss for each fiscal year (or portion thereof) shall be allocated among the Members in accordance with the Members' percentage interests in the Company.
B. Change in Percentage Interests.  In the event any Member's Percentage Interest changes during a fiscal year for any reason, including without limitation, the transfer of any interest in the Company, such allocations of taxable income or loss shall be adjusted as necessary to reflect the varying interests of the Members during such year consistent with Subchapter S of Subtitle A of the Code.

C. Intent of Allocations.  It is the intent of the Company and the Members that the allocation of Net Income and Net Loss to the Members pursuant to this Agreement shall be consistent with the provisions of Code section 1366 dealing with the allocation of net income and net loss to S Corporation shareholders.
7.2. Distribution of Assets by the Company.  The Managers will make distributions at such times as the Managers agree to the Members in such amounts as the Members from time to time agree.

A. Subject to applicable law and any limitations contained elsewhere in this Agreement, the Managers may elect, from time to time, to distribute distributable cash to the Members, which distributions shall be made concurrently to the Members in proportion to their percentage interests.  All distributions to the Members of their pro rata share of distributable cash or other property shall be made to the Members at the same time in proportion to their percentage interests.

B. All such distributions shall be made only to the persons who, according to the books and records of the Company, are the holders of record of the membership interests in respect of which such distributions are made on the actual date of distribution.  Neither the Company nor any Manager shall incur any liability for making distributions in accordance with this Section 6.02.

7.3. Form of Distribution.  A Member, regardless of the nature of the Member's capital contribution, has no right to demand and receive any distribution from the Company in any form other than money.  No Member may be compelled to accept from the Company a distribution of any asset in‑kind in lieu of a proportionate distribution of money being made to other Members except upon a dissolution and winding up of the Company.

7.4. Restriction on Distributions.  The Company shall not make a distribution to a Member to the extent that, at the time of the distribution, after giving effect to the distribution, all liabilities of the Company other than liabilities to Members on account of their membership interests and liabilities to creditors for which recourse of creditors is limited to specified property of the Company, exceed the fair value of the Company's assets, except that the fair value of property that is subject to a liability for which the recourse of creditors is limited shall be included in the assets of the Company only to the extent that the fair value of that property exceeds that liability.  In determining whether to make a Company distribution, any Manager is entitled to rely on information, opinions, reports and statements or other data prepared or presented by any person to the Manager that the Manager believes in good faith to be reliable and competent in the matters presented.

7.5. Return of Distributions.  Except for distributions made in violation of the Act or this Agreement, no Member shall be obligated to return any distribution to the Company or pay the amount of any distribution for the account of the Company or to any creditor of the Company.  The amount of any distribution returned to the Company by a Member or paid by a Member for the account of the Company or to a creditor of the Company shall be added to the account or accounts from which it was subtracted when it was distributed to the Member.

ARTICLE 8. TRANSFER AND ASSIGNMENT OF INTERESTS

8.1. Restrictions on Transfer.  No Member or successor thereto may transfer, and no person may acquire, the beneficial ownership of any membership interest if such transfer would cause the Company's S Election to terminate.  Specifically, no transfer may be made to, and no acquisition may be made by and person other than a Qualified Person as defined in Article 1.
8.2. Death of a Member.  Upon the death of a Member or person who is a trustee of a Member and active in the business of the Company, the representative or remaining trustee shall give notice of the death to the Managers and to the other Members.  The notice shall include the personal representative's name and address for correspondence.  The Company shall have one (1) year after the Company receives notice of the death of the Member to purchase all of the interest owned by the deceased Member.  The Company shall use any insurance proceeds received, if any, on the death of the Member to purchase at least that portion of the membership interest in the Company to the extent of the insurance proceeds received. To the extent possible, the Company shall cause any proceeds of insurance on the life of the deceased Member in which the Company is the beneficiary, to be paid directly from the insurance company to the deceased Member's estate or trust upon execution and delivery to the Company of the assignment by the representative or trustee of all rights to the deceased Member's membership interest to the Company.  The Company shall pay to the deceased Member the balance of the purchase price as provide in Article 8.
8.3. Option to Purchase Interest in the Event of Divorce of a Member.  In the event that interests in the Company are transferred to the spouse of a Member in a legal separation agreement or upon dissolution of marriage (the "former spouse"), the Member whose marriage is being dissolved (the "Divorcing Member") shall give notice to the Managers and to the other Members.  The notice shall be given within thirty (30) days of the date the transfer to the former spouse becomes effective.  The following options shall then apply:

A. The Divorcing Member.  For ninety (90) days after the Divorcing Member gives notice of the transfer to the former spouse, the Divorcing Member shall have the option to purchase all or part of the interest owned by the former spouse upon the legal separation or dissolution of marriage at the price and on the terms provided in Article 8.

B. The Company.  If the Divorcing Member does not exercise the option to purchase all of the interest under Section 7.03A, for ninety (90) days after the expiration of the Divorcing Member's option or notice of the divorcing spouse's intention not to exercise the option as to all or part of the interest, whichever occurs earlier, the Company shall have an option to purchase all or part of the remaining interest owned by the former spouse at the price and on the terms provided in Article 8.

C. Other Members.  If the Company does not exercise its option to purchase all of the interest under Section 7.03B, for thirty (30) days after expiration of the Company's option or notice of the Company's intention not to exercise the option as to all or part of the interest, whichever occurs earlier, the other Members shall have the option to purchase all of the remaining interest owned by the former spouse at the price and on the terms provided in Article 8.  Those Members electing to purchase the remaining interest shall do so in proportion to their share ownership, or as they shall otherwise agree.

D. Exercise of Option.  Notice of the exercise of the option provided by Section 7.03A or intent not to exercise the option shall be given to the Managers, the remaining Members and the former spouse during the term of the option period.  Notice of the exercise of the option provided by Section 7.03B or 7.03C or intent not to exercise the option shall be given to the former spouse and the other Members during the term of the option period.  Notice of the exercise of the option provided by Section 7.03D shall be given to the former spouse during the term of the option period.

E. Failure to Exercise Option.  If the Company or the remaining Members do not exercise the options provided by Section 7.03 as to all of the interest offered, then the former spouse shall retain the interest not purchased.

8.4. Option to Purchase Interest in the Event of Bankruptcy of a Member.  In the event of the bankruptcy of a Member, such Member (the "Bankrupt Member") shall give notice of such bankruptcy to the Managers and to the other Members.  The notice shall be given within ten (10) days of the bankruptcy.  For the purposes of this Agreement, the term "bankruptcy" shall have the meaning set forth in Article 1.  The following options shall then apply:

A. The Company.  For ninety (90) days after the Company receives notice of such bankruptcy, the Company shall have an option to purchase all or part of the interest owned by the Bankrupt Member at the price and on the terms provided in Article 8.

B. Other Members.  If the Company does not exercise its option to purchase all of the interest under Section 7.04A, for thirty (30) days after expiration of the Company's option or notice of the Company's intention not to exercise the option as to all or part of the interest, whichever occurs earlier, the other Members shall have an option to purchase all of the remaining interest owned by the Bankrupt Member at the price and on the terms provided in Article 8.  Those Members electing to purchase the remaining interest shall do so in proportion to their share ownership, or as they shall otherwise agree.

C. Exercise of Option.  Notice of the exercise of the option provided by Section 7.04A or intent not to exercise the option shall be given to the Bankrupt Member and the other Members during the term of the option period.  Notice of the exercise of the option provided by Section 7.03B shall be given to the Bankrupt Member during the term of the option period.

D. Failure to Exercise Option.  If the Company or the remaining Members do not exercise the options provided by Section 7.04 as to all of the interest offered, the Bankrupt Member shall retain the interest not transferred subject to the rights of a trustee in bankruptcy.

8.5. Option to Purchase Interest in Event of Termination as Manager.  If a Member ceases to be a Manager of the Company, the Company shall give notice of the cessation of the Member to be a Manager to the other Members.  The following options shall then apply:

A. The Company.  For ninety (90) days after the Company gives notice or receives notice of the cessation of the Member to be a Manager, the Company shall have an option to purchase all or part of the interest owned by the terminated Manager/ Member or its successors or assigns at the price and on the terms provided in Article 8.

B. Other Members.  If the Company does not exercise its option to purchase all of the interest under Section 7.05A, for thirty (30) days after expiration of the Company's option or notice of the Company's intention not to exercise the option as to all or part of the interest, whichever occurs earlier, the other Member shall have an option to purchase all of the remaining interest of the terminated Manager/Member at the price and on the terms provided in Article 8.

C. Exercise of Option.  Notice of the exercise of the option provided by Section 7.05A or Section 7.05B or intent not to exercise the option under Section 7.05A shall be given to the Terminated Manager Member during the term of the option period.

D. Failure to Exercise Option.  If the Company or the other Member does not exercise the options provided by this Section 7.05 as to all of the interest offered, the Terminated Manager/Member shall retain the interest not transferred.

8.6. Option to Purchase Interest in the Event of Notice of Proposed Sale to a Third-Party Purchaser.  Except as provided in Section 7.07, a Member shall not transfer or encumber the Member's interest to any person who is not the Company or a Member ("third‑party purchaser") without complying with the provisions of this Section 7.06.  No Member may transfer any interest to any third‑party purchaser who is not a qualified person.  Any transfer or encumbrance in violation of this Section 7.06 shall be null and void.  If a Member desires to sell the Member's interest in the Company to a third‑party purchaser who is a qualified person, the Member shall first give notice stating that desire to the Managers and to the other Members ("notice of proposed sale").  The notice of proposed sale shall state the identity of the third‑party purchaser, the interests to be sold, and the price in United States dollars and terms for which the Member intends to sell the interest.  The following options shall then apply:

A. The Company.  For ninety (90) days after the Company receives the notice of proposed sale, the Company shall have an option to purchase all or part of those interests at the price and on the terms provided in Article 8 or the price stated by the third party purchaser if less.

B. Other Members.  If the Company does not exercise its option to purchase all of the interest under Section 7.06A, for thirty (30) days after expiration of the Company's option or notice of the Company's intention not to exercise the option as to all or part of the interest, whichever occurs earlier, the other Members shall have an option to purchase all of the remaining interest subject to the option at the price and on the terms provided in Article 8 or the price stated by the third party purchaser if less.  Those Members electing to purchase the remaining interest shall do so in proportion to their share ownership, or as they shall otherwise agree.

C. Exercise of Option.  To exercise an option provided by Section 7.06A or 7.06B, notice of the exercise of the option shall be given to the selling Member and the other Members during the term of the option period.

D. Failure to Exercise Option.  If the Company or the remaining Members do not exercise the options provided by Section 7.06 as to all of the interest offered, then the selling Member may transfer the interest described in the notice of proposed sale to the third‑party purchaser at the price and upon the terms specified therein at any time within ninety (90) days from the date of the notice of proposed sale subject to (a) the federal and state securities laws governing resale of securities, and (b) the selling Member and the Company having been advised by counsel to the Company or other counsel satisfactory to the Company that such interest may be sold and that such third-party purchaser is a Qualified Person.

8.7. Transfer of a Security Interests.  Upon request of any lender, a Member shall grant a security interest in a Member's membership interest in the Company to a bank or lender for the purpose of securing or guaranteeing such bank or lender's loan to the Company.

8.8. Substitution of Members.  A transferee of a membership interest shall have the right to become a substitute Member only if (i) the consent of a majority interest of the Members and the Managers is obtained, (ii) securities and tax requirements hereof are met, (iii) such person executes an instrument satisfactory to the Managers accepting and adopting the terms and provisions of this Agreement, and (iv) such person pays any reasonable expenses in connection with the person's admission as a new Member.  
8.9. Effective Date of Permitted Transfers.  Any permitted transfer of all or any portion of a membership interest shall be effective on the date upon which the requirements of Sections 7.01 through 7.08 have been met.  The Managers shall provide the Members with written notice of such transfer as promptly as possible after the requirements of Sections 7.01 through 7.08 have been met.  Any transferee of a membership interest shall take the membership interest subject to the restrictions on transfer imposed by this Agreement.

8.10. Rights of Legal Representatives.  If a Member who is an individual dies or is adjudged by a court of competent jurisdiction to be incompetent to manage the Member's person or property, the Member's executor, administrator, guardian, conservator, or other legal representative may exercise all of the Member's rights for the purpose of settling the Member's estate or administering the Member's property, including any power the Member has under the articles or this Agreement to give an assignee the right to become a Member.  If a Member is a corporation, trust, or other entity and is dissolved or terminated, the powers of that Member may be exercised by the Member's legal representative or successor, until the sooner of (i) such Member is dissolved or terminated, or (ii) such Member assigns all of the Member's interest to another.

8.11. No Effect to Transfers in Violation of Agreement.

A. Upon any purported transfer of a membership interest in violation of this Article 7, the transferee shall not have any right to vote or participate in the management of the business, property and affairs of the Company or to exercise any rights of a Member.  The transfer shall be null and void and shall not confer any right or interest in the Company to any purported transferee.

B. Any purported transfer of a membership interest in violation of this Agreement will not affect the beneficial ownership of the membership interests.  Thus the Member or successor thereto attempting to make the purported transfer will retain full rights in the membership interest, including the right to receive liquidating distributions and distributions of distributable cash.  The Member or successor thereto attempting to make the purported transfer will likewise continue to report such Member's share of profit and loss as allocated pursuant to such Member pursuant to Article 6.

C. If requested by any Member or Manager prior to the voting on any matter required or permitted for a Member to vote, a Member shall represent and warrant to the Company and to all other Members, individually, that the Member is not in breach of this Article 7 at the time of voting on any matter as permitted or required in this Agreement or by the Act.

ARTICLE 9. PURCHASE PRICE AND TERMS

9.1. Purchase Price.

A. The purchase price of the membership interest is determined by agreement between the buyer and the selling Member.  If the buyer is the Company, the Member who is not the selling Member shall have the right to control the agreement of the buyer.  In effect, the value will be established by agreement between both Members, and, if no agreement is reached within sixty (60) days of the election to purchase, by appraisal of the assets.  The price shall be based upon the value of all of the property held by the Company excluding goodwill, if any, and reduced by any liabilities but without discount for marketability or minority interest.  If the selling Member has guaranteed obligations of the Company, the Company shall use its commercially reasonable efforts to cause the lender to remove the Member from the guarantee obligation.  In any event, the Company and remaining Member(s) will indemnify the selling Member from any losses or costs attributable to enforcement on such guarantee; provided that the selling Member is not in material default, including, but not limited to, failure to make a capital contribution or guarantee any loan obligation.  The amount payable to the selling Member shall include any amounts paid or expended on behalf of the selling Member to remove any encumbrance (except encumbrances securing Company indebtedness) whether or not permitted under this Agreement.  The Members understand and agree that it is possible to have the selling Member pay an amount to the Company if the membership interest is subject to encumbrances that in the aggregate exceed the selling Member's value of the interest.

B. If within sixty (60) days after notice to the Members of the occurrence of an event described in Article 7, if applicable, there is no agreement as to the purchase price for the selling Member's interest, the value of the selling Member's interest shall be determined by three (3) independent appraisers, one selected by the selling Member or such selling Member's legal representative within eighty (80) days after notice to the Members of the occurrence of the event, one selected by the Company within such eighty (80) day period, and one selected by the two (2) appraisers so named within ninety (90) days after notice to the Members of the occurrence of the event.

C. The appraisers shall promptly determine the fair market value of the selling Member's interest based upon the value of the assets of the Company (excluding goodwill) and reduced by liabilities but without discount for marketability or minority interest.  The value of the interest shall then equal the amount of the distribution that the Company would make with respect to the percentage interest of the selling Member if all those assets have been sold at the appraised value, liabilities paid, Company net profit or net loss and items of income or deduction allocated between the Member and selling Member, and proceeds distributed to the Members.  For this purpose, no proceeds of insurance shall be added to the value of the assets of the Company to the extent the proceeds are to be used to purchase the interest of the selling Member.  The fair market value of the selling Member's interest shall be the average of the two (2) appraisals closest in amount to each other.  If each of the appraisals is equally close to the middle appraisal, the middle appraisal shall be the fair market value of the selling Member's interest.  Each party shall pay for the appraiser selected by such party and one‑half (1/2) of the appraisal costs for the appraiser selected by the two (2) appraisers.  Notwithstanding the foregoing, if the event results from a breach of this Agreement by the selling Member, the purchase price shall be reduced by an amount equal to the damages suffered by the Company or the remaining Members as a result of such breach.  Once the appraised value of the assets is determined, the certified public accountant ("CPA") for the Company shall compute the resulting distribution to the selling Member.  The amount determined by the CPA as a distribution for the selling Member shall be the purchase price for the membership interest of the selling Member.

9.2. Payment of Purchase Price.  Except as otherwise provided in Section 7.01, the Company or the remaining Member, as applicable, shall pay the purchase price to the selling Member or Manager, as applicable, by either of the following methods, each of which may be selected by the Company or the remaining Members, as applicable:

A. The Company or the remaining Member shall at the closing pay in cash the total purchase price for the selling Member's interest; or

B. The Company or the remaining Member shall pay at the closing the greater of one‑fifth (1/5) of the purchase price or the entire amount of the proceeds if any life insurance proceeds are available if the event involves the death of a Member, in which case the balance of the purchase price shall then be paid in twenty (20) equal quarterly principal installments plus accrued interest, commencing on the first day of the calendar quarter following the calendar quarter in which the closing occurred.  The unpaid principal balance shall accrue interest at eight percent (8%) per annum, but the Company and the remaining Member shall have the right to prepay in full or in part at any time without penalty.  The obligation to pay the balance due shall be evidenced by a promissory note, and if purchased by a remaining Member, secured by the membership interest being purchased by the note obligation (a percentage of the total purchase price with the balance of the interest not subject to security for the note) in the form attached hereto as Exhibit B or Exhibit C, as applicable.

9.3. Closing of Purchase of Selling Member's Interest.  The closing for the sale of the selling Member's interest pursuant to this Article 8 shall be held at 10:00 A.M. at the principal office of the Company no later than nine (9) months after the date of the determination of the purchase price, except that if the closing date falls on a Saturday, Sunday, or California legal holiday, then the closing shall be held on the next succeeding business day.  At the closing,  the selling Member or his or her legal representative shall deliver to the Company or the remaining Members an instrument of transfer (containing warranties of title and no encumbrances, except for encumbrances arising by virtue of Section 7.06) conveying the selling Member's interest.  The Company, the remaining Members and the selling Member shall do all things timely and execute and deliver timely all papers as may be necessary to fully consummate such sale and purchase in accordance with the terms and provisions of this Agreement.

9.4. Purchase Terms Varied by Agreement.  Nothing contained herein is intended to prohibit Members from agreeing upon other terms and conditions for the purchase by the Company or any Member of the membership interest of any Member in the Company desiring to retire, withdraw or resign, in whole or in part, as a Member.

ARTICLE 10. ACCOUNTING, RECORDS, REPORTING BY MEMBERS

10.1. Books and Records.  The books and records of the Company shall be kept, and the financial position and the results of its operations recorded, in accordance with the accounting methods followed for federal income tax purposes.  The books and records of the Company shall reflect all of the Company transactions and shall be appropriate and adequate for the Company's business.  The Company shall maintain at its principal office all of the following:

A. A current list of the full name and last known business or residence address of each Member set forth in alphabetical order, together with the capital contributions, capital account and percentage interests of each Member;

B. A current list of the full name and business or residence address of each Manager;

C. A copy of the articles and any and all amendments thereto together with executed copies of any powers of attorney pursuant to which the articles or any amendments thereto have been executed;

D. Copies of the Company's federal, state, and local income tax or information returns and reports, if any, for the six (6) most recent taxable years;

E. A copy of this Agreement and any and all amendments thereto together with executed copies of any powers of attorney pursuant to which this Agreement or any amendments thereto have been executed;

F. Copies of the financial statements of the Company, if any, for the six (6) most recent fiscal years; and

G. The Company's books and records as they relate to the internal affairs of the Company for at least the current and past four (4) fiscal years.

10.2. Delivery to Members and Inspection.

A. Upon the request of any Member for purposes reasonably related to the interest of that person as a Member, the Managers shall promptly deliver to the requesting Member, at the expense of the Company, a copy of the information required to be maintained by Sections 9.01A, 9.01B and 9.01D.

B. Each Member, Manager has the right, upon reasonable request, for purposes reasonably related to the interest of the person as a member, manager, to:

(1) Inspect and copy during normal business hours any of the Company records described in Sections 9.01A through 9.01E; and

(2) Obtain from the Managers, promptly after their becoming available, a copy of the Company's federal, state, and local income tax or information returns for each fiscal year.

C. Any request, inspection or copying by a Member under this Section 9.02 may be made by that person or that person's agent or attorney.

10.3. Annual Statements.

A. The Managers shall cause to be prepared at least annually, at the Company's expense, information necessary for the preparation of the Members' federal and state income tax returns.  The Managers shall send or cause to be sent, to each Member within one hundred twenty (120) days after the end of each taxable year such information as is necessary to complete federal and state income tax or information returns, and a copy of the Company's federal, state, and local income tax or information returns for that year.

B. The Managers shall cause to be filed at least annually with the California and Delaware Secretaries of State any annual statement required of the Company for the Company to continue to operate its business.

10.4. Financial and Confidential Information.

A. Subject to Section 9.04B, the Managers shall provide such financial and other information relating to the Company or any other person in which the Company owns, directly or indirectly, an equity interest, as a Member may reasonably request.  The Managers shall distribute to the Members, promptly after the preparation or receipt thereof by the Managers, any financial or other information relating to any person in which the Company owns, directly or indirectly, an equity interest, including any filing by such person under the Securities Act, that is received by the Company with respect to any equity interest in the Company of such person.

B. Notwithstanding Section 9.04A and except as provided in Sections 9.01 through 9.03, the Managers shall have the right to keep confidential from the Members, for such period of time as the Managers deem reasonable, any information which (i) the Managers believe, in good faith, to be in the nature of trade secrets; (ii) the Managers believe, in good faith, that the disclosure of the requested information is not in the best interest of the Company or could damage the Company or its business; or (iii) the Managers believe, in good faith, that the disclosure of the information requested would be a violation of any law applicable to the Company or to any agreement made by the Company with a third party to keep all or part of the information confidential.

10.5. Filings.  The Managers, at the Company's expense, shall cause the income tax returns for the Company to be prepared and timely filed with the appropriate authorities.  The Managers, at the Company's expense, shall also cause to be prepared and timely filed, with appropriate federal and state regulatory and administrative bodies, amendments to, or restatements of, the articles and all reports required to be filed by the Company with those entities under the Act or other then current applicable laws, rules, and regulations.  If a Manager required by the Act or another state's laws to execute or file any document fails, after demand, to do so within a reasonable period of time or refuses to do so, any other Manager or Member may prepare, execute and file that document.

10.6. Bank Accounts.  The Managers shall maintain the funds of the Company in one or more separate bank accounts in the name of the Company, and shall not permit the funds of the Company to be commingled in any fashion with the funds of any other person.

10.7. Accounting Decisions and Reliance on Others.  Subject to Section 9.09, the Managers shall make all decisions as to accounting matters, including selecting the Company's accountants.  The Managers may rely upon the advice of their accountants as to whether such decisions are in accordance with accounting methods followed for federal income tax purposes.

10.8. Tax Matters for the Company Handled by Managers.  The Managers shall, from time to time, cause the Company to make such tax elections as they deem to be in the best interests of the Company and the Members.

10.9. Tax Matters.  The Managers shall prepare or cause to be prepared all tax returns and statements, if any, which must be filed on behalf of the Company regarding this transaction with any taxing authority, and shall submit such returns and statements to all of the Members.

10.10. Tax Withholding.

A. The Managers are authorized and directed to cause the Company to withhold from or pay on behalf of any Member the amount of federal, state, local or foreign taxes that the Manager, after consultation with such Member, in good faith believes the Company is required to withhold or pay with respect to any amount distributable or allocable to such Member pursuant to this Agreement, including, without limitation, any taxes required to be paid by the Company pursuant to Code sections 1441, 1442, 1445 or 1446 and any taxes imposed by any state or other taxing jurisdiction on the Company as an entity.  Without limiting the foregoing, the Manager shall cause the Company to withhold (and remit to the appropriate governmental authority), from amounts otherwise distributable to a Member, any taxes that such Member notifies the Manager in writing should be withheld, which notice shall be given by any Member who becomes aware of any withholding obligation to which the Member is subject and shall specifically set forth, inter alia, the rate at which tax should be withheld and the name and address to which any amounts withheld should be remitted.

B. If the Company is required to withhold and pay over to taxing authorities amounts on behalf of a Member or transferee of a Member exceeding available amounts then remaining to be distributed to such Member or transferee of a Member, such payment by the Company shall constitute a loan to such Member or transferee of a Member that is repayable by the Member or transferee of a Member on demand, together with interest at the applicable federal rate determined from time to time under Code section 7872(f)(2) or the maximum rate permitted under applicable law, whichever is less, calculated upon the outstanding principal balance of such loan as of the first day of each month.  The Member shall repay any such loan to the Company, in whole or in part, as determined by the Managers, in the Managers' sole discretion, either (i) out of any distributions from the Company which the Member or transferee of a Member is (or becomes) entitled to receive; or (ii) by the Member or transferee of a Member in cash upon demand by the Company (such Member or transferee of a Member bearing all of the Company's costs of collection, including reasonable attorneys' fees, if payment is not remitted promptly by the Member or transferee of a Member after such a demand for payment).

C. Each Member agrees to cooperate fully with all efforts of the Company to comply with its tax withholding and information reporting obligations and agrees to provide the Company with such information as the Manager may reasonably request from time to time in connection with such obligations.

ARTICLE 11. DISSOLUTION AND WINDING UP

11.1. Dissolution.  The Company shall be dissolved, its assets shall be disposed of, and its affairs wound up on the first to occur of the following:

A. Upon the happening of any event of dissolution specified in the articles;

B. Upon the vote of a majority interest of the Members;

C. Upon the sale of all or substantially all of the assets of the Company; or

D. Upon the entry of a decree of judicial dissolution under Section 18‑802 of the Act.

11.2. Certificate of Dissolution.  As soon as possible following the occurrence of any of the events specified in Section 10.01, the Managers who have not wrongfully dissolved the Company or, if none, the Members holding individually or collectively at least a majority interest, shall execute a certificate of dissolution in such form as shall be prescribed by the Delaware Secretary of State and file the certificate as required by the Act.

11.3. Winding Up.  Upon the occurrence of any event specified in Section 10.01, the Company shall continue solely for the purpose of winding up its affairs in an orderly manner, liquidating its assets, and satisfying the claims of its creditors.  The Managers or, if none, the Members by vote of a majority interest of Members, shall be responsible for overseeing the winding up and liquidation of the Company ("Liquidating Managers").  The Liquidating Managers by vote of a majority‑in‑number if not all Managers are Members or by vote of a majority‑in‑interest if all Liquidating Managers are Members shall take full account of the liabilities of the Company and its assets.  The Liquidating Managers shall cause the Company's assets either to be sold as promptly as is consistent with obtaining the fair market value thereof, or to be distributed among the Members.  If the Liquidating Managers sell the Company's assets, the Liquidating Managers shall cause the proceeds from the sale to be applied and distributed as provided in Section 10.05.  The persons winding up the affairs of the Company shall give written notice of the commencement of winding up by mail to all known creditors and claimants whose addresses appear on the records of the Company.  The Managers or Members winding up the affairs of the Company shall be entitled to reasonable compensation for such services.

11.4. Distributions In‑Kind.  Any noncash asset distributed to one or more Members shall first be valued at its fair market value to determine the net profit or net loss that would have resulted if such asset were sold for such value.  Such net profit or net loss shall then be allocated pursuant to Article 6.  The fair market value of such asset shall be determined by the Liquidating Managers or by the Members, or, if any Member objects, by a mutually agreeable independent appraiser (any such appraiser must be recognized as an expert in valuing the type of asset involved) selected by the Liquidating Managers and approved by the Members.

11.5. Order of Payment of Liabilities Upon Dissolution.  After determining that all known debts and liabilities of the Company in the process of winding up, including, without limitation, debts and liabilities to Members who are creditors of the Company, have been paid or adequately provided for, the remaining assets shall be distributed to the Members in proportion to their percentage interests.  Such liquidating distributions shall be made as soon as practical as determined by the Managers in good faith.

11.6. Limitations on Payments Made in Dissolution.  Except as otherwise specifically provided in this Agreement, each Member shall only be entitled to look solely at the assets of the Company for the return of the Member's capital contributions and shall have no recourse for the Member's capital contribution or share of net profits (upon dissolution or otherwise) against the Managers or any other Member.

11.7. Certificate of Cancellation.  The Liquidating Managers shall cause to be filed in the office of, and on a form prescribed by, the Delaware Secretary of State, a certificate of cancellation of the articles upon the completion of the winding up of the affairs of the Company.

11.8. No Action for Dissolution.  Except as expressly permitted in this Agreement, a Member shall not take any voluntary action that directly causes a dissolution of the Company.  The Members acknowledge that irreparable damage would be done to the goodwill and reputation of the Company if any Member should bring an action in court to dissolve the Company under circumstances where dissolution is not required by Section 10.01.  This Agreement has been drawn carefully to provide fair treatment of all parties and equitable payment in liquidation of the economic interests.  Accordingly, except where the Managers have failed to liquidate the Company as required by this Article 10, each Member hereby waives and renounces such Member's right to initiate legal action to seek the appointment of a receiver or trustee to liquidate the Company or to seek a decree of judicial dissolution of the Company on the ground that (i) it is not reasonably practicable to carry on the business of the Company in conformity with the articles or this Agreement, or (ii) dissolution is reasonably necessary for the protection of the rights or interests of the complaining Member.  Damages for breach of this Section 10.08 shall be in monetary damages only (and not specific performance) and the damages may be offset against distributions by the Company to which such Member would otherwise be entitled.

ARTICLE 12. INDEMNIFICATION AND INSURANCE

12.1. Definitions.  For purposes of this Article 11, the following definitions shall apply:

A. "Indemnification expenses" shall include, without limitation, attorneys' fees, disbursements and retainers, court costs, transcript costs, fees of accountants, experts and witnesses, travel expenses, duplicating costs, printing and binding costs, telephone charges, postage, delivery service fees, and all other expenses of the types customarily incurred in connection with prosecuting, defending, preparing to prosecute or defend, investigating, or being or preparing to be a witness or other participant in a proceeding.

B. "Proceeding" includes any action, suit, arbitration, alternative dispute resolution mechanism, investigation, administrative hearing or other proceeding, whether civil, criminal, administrative or investigative in nature.

12.2. Indemnification of Members, Managers and Officers.

A. The Company shall indemnify any Member, Manager or officer of the Company who was or is a party or is threatened to be made a party to, or otherwise becomes involved in, any proceeding (other than a proceeding by or in the right of the Company) by reason of the fact that such Member, Manager or officer of the Company is or was an agent of the Company, against all indemnification expenses, amounts paid in settlement, judgments, fines, penalties and ERISA excise taxes actually and reasonably incurred by or levied against such Member, Manager or officer in connection with such proceeding if it is determined as provided in this Section 11.02 or by a court of competent jurisdiction that such Member, Manager or officer acted in good faith and in a manner that the Member, Manager or officer reasonably believed to be in or not opposed to the best interests of the Company and, with respect to any criminal proceeding, had no reasonable cause to believe the Manager's or officer's conduct was unlawful.  For purposes of this Article 11, the term "Member" shall include any officers and directors of a Member or any general partner, trustee or Manager of a Member.  The termination of any proceeding, whether by judgment, order, settlement or conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption that a Member, Manager or officer of the Company did not act in good faith and in a manner which the Member, Manager or officer reasonably believed to be in or not opposed to the best interests of the Company or, with respect to any criminal proceeding, that a Member, Manager or officer had reasonable cause to believe that the Member's, Manager's or officer's conduct was unlawful.

B. The Company shall indemnify any Member, Manager or officer of the Company who was or is a party or is threatened to be made a party to, or otherwise becomes involved in, any proceeding by or in the right of the Company to procure a judgment in its favor by reason of the fact that such Member, Manager or officer is or was an agent of the Company only against indemnification expenses actually and reasonably incurred by such Member, Manager or officer in connection with such proceeding if it is determined by a court of competent jurisdiction that such Member, Manager or officer acted in good faith and in a manner such Member, Manager or officer reasonably believed to be in or not opposed to the best interests of the Company, except that no indemnification shall be made with respect to any claim, issue or matter as to which such Member, Manager or officer shall have been adjudged liable to the Company unless and only to the extent that the court in which such proceeding was brought or other court of competent jurisdiction shall determine upon application that, despite the adjudication of liability but in view of all the circumstances of the case, such Member, Manager or officer is fairly and reasonably entitled to indemnification for such indemnification expenses which such court shall deem proper.

12.3. Successful Defense.  Notwithstanding any other provision of this Agreement, to the extent that a Member, Manager or officer of the Company has been successful on the merits or otherwise in defense of any proceeding referred to in Section 11.02, or in defense of any claim, issue or matter therein, such Member, Manager or officer shall be indemnified against indemnification expenses actually and reasonably incurred in connection therewith.

12.4. Payment of Expenses in Advance.  Indemnification expenses incurred by a Member, Manager or officer of the Company in connection with a proceeding shall be paid by the Company in advance of the final disposition of such proceeding upon receipt of a written undertaking by or on behalf of such Member, Manager or officer to repay such amount if it shall ultimately be determined that such manager or officer is not entitled to be indemnified by the Company as authorized in this Article 11.

12.5. Indemnification of Other Agents.  The Company may, but shall not be obligated to, indemnify any person (other than a Member, Manager or officer of the Company) who was or is a party or is threatened to be made a party to, or otherwise becomes involved in, any proceeding (including any proceeding by or in the right of the Company) by reason of the fact that such person is or was an agent of the Company, against all expenses, amounts paid in settlement, judgments, fines, penalties and ERISA excise taxes actually and reasonably incurred by such person in connection with such proceeding under the same circumstances and to the same extent as is provided for or permitted in this Article 11 with respect to a Member, Manager or officer of the Company.

12.6. Indemnity Not Exclusive.  The indemnification and advancement of expenses provided by, or granted pursuant to, the provisions of this Article 11, shall not be deemed exclusive of any other rights to which any person seeking indemnification or advancement of expenses may be entitled under any agreement, vote of Managers or Members, or otherwise, both as to action in such person's capacity as an agent of the Company and as to action in another capacity while serving as an agent.  All rights to indemnification under this Article 11 shall be deemed to be provided by a contract between the Company and each Member, Manager and officer, if any, of the Company who serves in such capacity at any time while this Agreement and relevant provisions of the Act and other applicable laws, if any, are in effect.  Any repeal or modification hereof or thereof shall not affect any such rights then existing.

12.7. Insurance.  The Company shall have the power to purchase and maintain insurance on behalf of any person who is or was an agent of the Company against any liability asserted against such person and incurred by such person in any such capacity, or arising out of such person's status as an agent, whether or not the Company would have the power to indemnify such person against such liability under the provisions of this Article 11.  If a person receives payment from any insurance carrier or from the plaintiff in any action against such person with respect to indemnified amounts after payment on account of all or part of such indemnified amounts having been made by the Company pursuant to this Article 11, such person shall reimburse the Company for the amount, if any, by which the sum of such payment by such insurance carrier or such plaintiff and payments by the Company to such person exceeds such indemnified amounts; provided, however, that such portions, if any, of such insurance proceeds that are required to be reimbursed to the insurance carrier under the terms of its insurance policy shall not be deemed to be payments to such person hereunder.  In addition, upon payment of indemnified amounts under the terms and conditions of this Agreement, the Company shall be subrogated to such person's rights against any insurance carrier with respect to such indemnified amounts (to the extent permitted under such insurance policies).  Such right of subrogation shall be terminated upon receipt by the Company of the amount to be reimbursed by such person pursuant to the first sentence of this Section 11.07.

12.8. Heirs, Executors and Administrators.  The indemnification and advancement of expenses provided by, or granted pursuant to, this Article 11 shall, unless otherwise provided when authorized or ratified, continue as to a person who has ceased to be an agent of the Company and shall inure to the benefit of such person's heirs, executors and administrators.

12.9. Right to Indemnification Upon Application.

A. Any indemnification or advance under Section 11.02 or Section 11.04 shall be made promptly, and in no event later than sixty (60) days after the Company's receipt of the written request of a Member, Manager or officer of the Company.

B. The right of a person to indemnification or an advance of expenses as provided by this Article 11 shall be enforceable in any court of competent jurisdiction.  Neither the failure by the Managers or Members of the Company nor its independent legal counsel to have made a determination that indemnification or an advance is proper in the circumstances, nor any actual determination by the Managers or Members of the Company or its independent legal counsel that indemnification or an advance is improper, shall be a defense to the action or create a presumption that the relevant standard of conduct has not been met.  In any such action, the person seeking indemnification or advancement of expenses shall be entitled to recover from the Company any and all expenses of the types described in the definition of expenses in Section 11.01A of this Agreement actually and reasonably incurred by such person in such action, but only if such person prevails therein.

12.10. Limitations on Indemnification.  The Company shall make payments pursuant to this Agreement to the extent of the Company's net assets as there is no obligation of any Member to make an additional capital contribution to satisfy any indemnification obligation of the Company:

A. To indemnify or advance funds to any person with respect to a proceeding initiated or brought voluntarily by such person and not by way of defense, except as provided in Section 11.09B with respect to a proceeding brought to establish or enforce a right to indemnification under this Agreement, other than as required under Delaware law.  Indemnification or advancement of expenses, however, may be provided by the Company in specific cases if a determination is made in the manner provided in Section 11.05 that it is appropriate;
B. If a court of competent jurisdiction finally determines that any indemnification or advance of expenses hereunder is unlawful; or
C. This Section 11.10C shall take precedence over any other provision in this Article 11 to the contrary.  No person shall be indemnified under this Agreement if that person has engaged in acts of gross negligence or willful misconduct or knowing violation of law as determined initially by the Company and as may be finally adjudicated by a court of competent jurisdiction.

12.11. Partial Indemnification.  If a person is entitled under any provision of this Article 11 to indemnification by the Company for a portion of expenses, amounts paid in settlement, judgments, fines, penalties or ERISA excise taxes incurred by such person in any proceeding but not, however, for the total amount thereof, the Company shall nevertheless indemnify such person for the portion of such expenses, amounts paid in settlement, judgments, fines, penalties or ERISA excise taxes to which such person is entitled.

ARTICLE 13. INVESTMENT REPRESENTATIONS

As of the date this Agreement is executed, each Member hereby represents and warrants to, and agrees with, the Managers, the other Members, and the Company as follows:

13.1. Pre-existing Relationship or Experience.

A. The Member has a pre‑existing personal or business relationship with the Company or one or more of its officers, Managers or control persons; or

B. By reason of the Member's business or financial experience, or by reason of the business or financial experience of the Member's financial advisor who is unaffiliated with and who is not compensated, directly or indirectly, by the Company or any affiliate or selling agent of the Company, the Member is capable of evaluating the risks and merits of an investment in the membership interest and of protecting the Member's own interests in connection with this investment.

13.2. No Advertising.  The Member has not seen, received, been presented with, or been solicited by any leaflet, public promotional meeting, newspaper or magazine article or advertisement, radio or television advertisement, or any other form of advertising or general solicitation with respect to the sale of the membership interest.

13.3. Investment Intent.  The Member is acquiring the membership interest for investment purposes for the Member's own account only and not with a view to or for sale in connection with any distribution of all or any part of the membership interest.  No other person will have any direct or indirect beneficial interest in or right to the membership interest.

13.4. Purpose of Entity.  If the Member is a corporation, partnership, limited liability company, trust, or other entity, it was not organized for the specific purpose of acquiring the membership interest.

13.5. Residency.  The Member is a resident of the State of California.

13.6. Economic Risk.  The Member is financially able to bear the economic risk of an investment in the membership interest, including the total loss thereof.

13.7. No Registration of Membership Interest.  The Member acknowledges that the membership interest has not been registered under the Securities Act or qualified under the California Corporate Securities Law of 1968, as amended, or any other applicable securities laws in reliance, in part, on the Member's representations, warranties, and agreements herein.

13.8. Membership Interest in Restricted Security.  The Member understands that the membership interest is a "restricted security" under the Securities Act in that the membership interest will be acquired from the Company in a transaction not involving a public offering, and that the membership interest may be resold without registration under the Securities Act only in certain limited circumstances and that otherwise the membership interest must be held indefinitely.

13.9. No Obligation to Register.  The Member represents, warrants, and agrees that the Company and the Managers are under no obligation to register or qualify the membership interest under the Securities Act or under any state securities law, or to assist the Member in complying with any exemption from registration and qualification.

13.10. No Disposition in Violation of Law.  Without limiting the representations set forth above, and without limiting Article 7 of this Agreement, the Member will not make any disposition of all or any part of the membership interest which will result in the violation by the Member or by the Company of the Securities Act, the California Corporate Securities Law of 1968, or any other applicable securities laws.  Without limiting the foregoing, the Member agrees not to make any disposition of all or any part of the membership interest unless and until:

A. There is then in effect a registration statement under the Securities Act covering such proposed disposition and such disposition is made in accordance with such registration statement and any applicable requirements of state securities laws; or

B. (i) The Member has notified the Company of the proposed disposition and has furnished the Company with a detailed statement of the circumstances surrounding the proposed disposition; and (ii) if reasonably requested by the Company, the Member has furnished the Company with a written opinion of counsel, reasonably satisfactory to the Company, that such disposition will not require registration of any securities under the Securities Act or the consent of or a permit from appropriate authorities under any applicable state securities law.

13.11. Investment Risk.  The Member acknowledges that the membership interest is a speculative investment which involves a substantial degree of risk of loss by the Member of the Member's entire investment in the Company, that the Member understands and takes full cognizance of the risk factors related to the purchase of the membership interest.

13.12. Investment Experience.  The Member is an experienced investor in unregistered and restricted securities of speculative and high‑risk ventures.

13.13. Restrictions on Transferability.  The Member acknowledges that there are substantial restrictions on the transferability of the membership interest pursuant to this Agreement, that there is no public market for the membership interest and none is expected to develop, and that, accordingly, it may be impossible for the Member to liquidate the Member's investment in the Company.

13.14. Information Reviewed.  The Member has received and reviewed all information the Member considers necessary or appropriate for deciding whether to purchase the membership interest.  The Member has had an opportunity to ask questions and receive answers from the Company and its officers, Managers and employees regarding the terms and conditions of purchase of the membership interest and regarding the business, financial affairs, and other aspects of the Company and has further had the opportunity to obtain all information (to the extent the Company possesses or can acquire such information without unreasonable effort or expense) which the Member deems necessary to evaluate the investment and to verify the accuracy of information otherwise provided to the Member.

13.15. No Representations By Company.  Neither any Manager, agent or employee of the Company or of any Manager, nor any other person has at any time expressly or implicitly represented, guaranteed, or warranted to the Member that the Member may freely transfer the membership interest, that a percentage of profit or amount or type of consideration will be realized as a result of an investment in the membership interest, that past performance or experience on the part of the Managers or their affiliates or any other person in any way indicates the predictable results of the ownership of the membership interest or of the overall Company business, that any cash distributions from Company operations or otherwise will be made to the Members by any specific date or will be made at all, or that any specific tax benefits will accrue as a result of an investment in the Company.

13.16. Consultation with Attorney.  Each Member has been advised to consult with such Member's own attorney regarding all legal matters concerning an investment in the Company, the amendment and restatement of this Agreement that may have altered the rights preferences and privileges of the Member and the tax consequences of participating in the Company, and has done so, to the extent such Member considers necessary.

13.17. Tax Consequences.  Each Member acknowledges that the tax consequences to such Member of investing in the Company will depend on such Member's particular circumstances, and neither the Company, the Managers, the Members, nor the partners, shareholders, members, managers, agents, attorneys, officers, directors, employees, affiliates, or consultants of any of them will be responsible or liable for the tax consequences to such Member of an investment in the Company.  Each Member will look solely to, and rely upon, such Member's advisers with respect to the tax consequences of this investment.

13.18. No Assurance of Tax Benefits.  Each Member acknowledges that there can be no assurance that the Code or the Regulations will not be amended or interpreted in the future in such a manner so as to deprive the Company and the Members of some or all of the tax benefits they might now receive, nor that some of the deductions claimed by the Company or the allocations of items of income, gain, loss, deduction, or credit among the Members may not be challenged by the Internal Revenue Service or California Franchise Tax Board.

13.19. Indemnity.  Each Member shall indemnify and hold harmless the Company, each and every Manager, each and every other Member, and any officers, directors, shareholders, managers, members, employees, partners, agents, attorneys, registered representatives, and control persons of any such entity who was or is a party or is threatened to be made a party to any threatened, pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, or investigative, by reason of or arising from any misrepresentation or misstatement of facts or omission to represent or state facts made by such Member including, without limitation, the information in this Agreement, against losses, liabilities, and expenses of the Company, each and every Manager, each and every other Member, and any officers, directors, shareholders, managers, members, employees, partners, attorneys, accountants, agents, registered representatives, and control persons of any such person (including attorneys' fees, judgments, fines, and amounts paid in settlement, payable as incurred) incurred by such person in connection with such action, suit, proceeding, or the like.

ARTICLE 14. MISCELLANEOUS

14.1. Counsel to the Company.  Counsel to the Company may also be counsel to any Manager or any affiliate of a Manager.  The Managers may execute on behalf of the Company and the Managers any consent to the representation of the Company that counsel may request pursuant to the California Rules of Professional Conduct or similar rules in any other jurisdiction.

14.2. Complete Agreement.  This Agreement and the articles constitute the complete and exclusive statement of agreement among the Members and Managers with respect to the subject matter herein and therein and replace and supersede all prior written and oral agreements or statements by and among the Members and Managers or any of them.  No representation, statement, condition or warranty not contained in this Agreement or the articles will be binding on the Members or Managers or have any force or effect whatsoever.  To the extent that any provision of the articles conflict with any provision of this Agreement, the articles shall control.

14.3. Binding Effect.  Subject to the provisions of this Agreement relating to transferability, this Agreement shall be binding upon and inure to the benefit of the Members, and their respective successors and assigns.

14.4. Parties in Interest.  Except as expressly provided in the Act, nothing in this Agreement shall confer any rights or remedies under or by reason of this Agreement on any persons other than the Members and Managers and their respective successors and assigns nor shall anything in this Agreement relieve or discharge the obligation or liability of any third person to any party to this Agreement, nor shall any provision give any third person any right of subrogation or action over or against any party to this Agreement.

14.5. Pronouns; Statutory References.  All pronouns and all variations thereof shall be deemed to refer to the masculine, feminine, or neuter gender, singular or plural, as the context in which they are used may require.  Any reference to the Code, the Regulations, the Act or other statutes or laws will include all amendments, modifications, or replacements of the specific sections and provisions concerned.

14.6. Headings.  All headings herein are inserted only for convenience and ease of reference and are not to be considered in the construction or interpretation of any provision of this Agreement.

14.7. Interpretation.  In the event any claim is made by any Member relating to any conflict, omission or ambiguity in this Agreement, no presumption or burden of proof or persuasion shall be implied by virtue of the fact that this Agreement was prepared by or at the request of a particular Member or the Member's counsel.  The covenants, agreements and provisions contained herein shall not be construed in favor of or against any of the Members, but shall be construed as if each of the Members prepared this Agreement.

14.8. References to this Agreement.  Numbered or lettered articles, sections and subsections herein contained refer to articles, sections and subsections of this Agreement unless otherwise expressly stated.

14.9. Jurisdiction.  The Agreement shall be governed exclusively by the laws of the State of Delaware and specifically the Act and the application or interpretation thereof. 
14.10. Disputed Matters.  Except as otherwise provided in this Agreement, any controversy or dispute arising out of this Agreement, the interpretation of any of the provisions hereof, or the action or inaction of any Member or Manager hereunder shall be submitted to arbitration in 




 before the American Arbitration Association under the commercial arbitration rules then obtained of said Association.  Any award or decision obtained from any such arbitration proceeding shall be final and binding on the parties, and judgment upon any award thus obtained may be entered in any court having jurisdiction thereof.  No action at law or in equity based upon any claim arising out of or related to this Agreement shall be instituted in any court by any Member except (i) an action to compel arbitration pursuant to this Section 13.10; or (ii) an action to enforce an award obtained in an arbitration proceeding in accordance with this Section 13.10.

14.11. Exhibits.  All exhibits attached to this Agreement are incorporated herein by this reference.

14.12. Severability.  If any provision of this Agreement or the application of such provision to any person or circumstance shall be held invalid, the remainder of this Agreement or the application of such provision to persons or circumstances other than those to which it is held invalid shall not be affected thereby.

14.13. Additional Documents and Acts.  Each Member agrees to execute and deliver such additional documents and instruments and to perform such additional acts as may be necessary or appropriate to effectuate, carry out and perform all of the terms, provisions, and conditions of this Agreement and the transactions contemplated hereby.

14.14. Notices.  Any notice to be given or to be served upon the Company or any party hereto in connection with this Agreement must be in writing (which may include facsimile) and will be deemed to have been given and received when delivered to the address specified by the party to receive the notice.  Such notices will be given to a Member or Manager at the address specified in Exhibit A hereto.  Any party may, at any time, by giving five (5) days' prior written notice to the other parties, designate any other address in substitution of the foregoing address to which such notice will be given.

14.15. Amendments.  All amendments to this Agreement will be in writing and signed by a majority interest of the Members and as to the articles shall be approved by all of the Members.

14.16. Reliance on Authority of Person Signing Agreement.  If a Member is not a natural person, or is a trustee of a trust that is the Member, neither the Company nor any other Member will (i) be required to determine the authority of the individual signing this Agreement to make any commitment or undertaking on behalf of such entity or to determine any fact or circumstance bearing upon the existence of the authority of such individual; or (ii) be responsible for the application or distribution of proceeds paid or credited to individuals signing this Agreement on behalf of such entity.

14.17. No Interest in Any Company Property — Waiver of Action for Partition; Judicial Dissolution.  No Member or any successor or assign of such Member has any interest in any specific property of the Company.  Without limiting the foregoing, each Member and any successor or assign of such Member irrevocably waives during the term of the Company any right that the Member or any successor or assign of such Member may have to maintain any action for partition with respect to the property of the Company and agrees not to initiate or further any action (other than in defending against the claim for judicial dissolution of the company) leading to a judicial dissolution of the Company.

14.18. Multiple Counterparts.  This Agreement may be executed in two (2) or more counterparts, each of which shall be deemed an original, but all of which shall constitute one and the same instrument.

14.19. Attorneys' Fees.  In the event that any dispute between the Company and the Members or among the Members should result in litigation or arbitration, the prevailing party in such dispute shall be entitled to recover from the other party all reasonable fees, costs and expenses of enforcing any right of the prevailing party, including without limitation, reasonable attorneys' fees and expenses.

14.20. Time is of the Essence.  All dates and times in this Agreement are of the essence.

14.21. Remedies Cumulative.  The remedies under this Agreement are cumulative and shall not exclude any other remedies to which any person may be lawfully entitled.

14.22. Survival.  Except by specific written agreement to the contrary, the covenants and provisions contained herein, to the extent that the same are necessary and applicable as shown by the content thereof, shall constitute continuing obligations between the Members beyond the dissolution of the Company.
IN WITNESS WHEREOF, all of the Members of S COMPANY, LLC, a Delaware limited liability company, have executed this Agreement, effective as of the date written above.

MEMBERS:

_______________________________________
________________________________________
MANAGERS:

________________________________________

________________________________________

CONSENT OF SPOUSE

The undersigned spouse of the party (parties) to the foregoing Agreement acknowledge(s) on his or her own behalf that:

1.
I have read the foregoing Agreement and I know its contents.

2.
I am aware that by its provision my spouse grants the Company and/or the other members an option to purchase all of his or her membership interest, including my community interest in it.

3.
I hereby consent to the sale, approve of the provisions of the Agreement, and agree that such membership interest and my interest, to the extent that I have any interest in the membership interest, in it is subject to the provisions of the Agreement and that I will take no action at any time to hinder operation of the Agreement on such membership interest or my interest in it.

________________________________________



Spouse

________________________________________


 Spouse

EXHIBIT A

CAPITAL CONTRIBUTION OF MEMBERS
 AND 
ADDRESSES OF MEMBERS AND MANAGERS
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EXHIBIT B

SECURITY AGREEMENT

SECURITY AGREEMENT

THIS SECURITY AGREEMENT is made by and between 

("Debtor") and 



("Creditor").

Recitals

A. Debtor has purchased a membership interest from Creditor.

B. Debtor has delivered to Creditor a Promissory Note payable to Creditor in the principal amount of 





DOLLARS ($

).

C. In order to protect Creditor from a default by Debtor, Creditor and Debtor here agree that Debtor shall pledge to Creditor the collateral described below to secure Creditor against such default.

Agreements

In consideration of the financial accommodation given to Debtor by Creditor and as collateral security for Debtor's obligation described above (such obligation hereinafter called the "indebtedness"), Debtor hereby grants to Creditor a security interest in and assigns, transfers to and pledges and secures with Creditor the portion of the membership interest purchased by Debtor that represents the percentage of the consideration paid for the membership interest in the form of the indebtedness, together with any rights to subscribe, liquidating distributions, operating distributions, in‑kind distributions, or other property to which Debtor is or may hereafter become entitled to receive on account of the membership interest acquired from Creditor ("membership rights"), and, in the event that Debtor receives any such membership rights, Debtor shall immediately deliver the same to Creditor to be held by Creditor hereunder in the same manner as the membership interest originally pledged hereunder.  All membership interest or other property now or hereafter assigned, transferred to and secured by Creditor for the benefit of Debtor that is purchased by Debtor that represents the percentage of the consideration paid for the membership interest in the form of the indebtedness under this paragraph are hereinafter called "collateral."
1.
Creditor's Dealing with Collateral.  At any time Debtor is in default and after thirty (30) days' written notice, Creditor, either in its own name or in the name of its nominee, may, but only to the extent reasonably necessary to preserve its remedies under Paragraph 5 of this Agreement, do any of the following:

D. Collect by legal proceedings or otherwise all dividends, interest, principal payments and other sums now or hereafter payable upon or on account of such collateral;

E. Enter into any extension, reorganization, merger or consolidation agreement or any agreement affecting the collateral, and in connection therewith may deposit or surrender control of such collateral thereunder, accept other property in exchange for such collateral and do and perform such acts and things as Creditor may deem proper, and any property or money received in exchange for such collateral shall be applied to the indebtedness or thereafter held by Creditor pursuant to the provisions hereof;

F. Make any compromise or settlement Creditor deems desirable or proper with reference to the collateral;

G. Insure, protect and preserve the collateral;

H. Cause the collateral to be transferred to its name or to the name of its nominee; and

I. Exercise the rights, powers and remedies with respect to such collateral which an owner would possess.

2.
Payment of Taxes and Liens upon Collateral.  Prior to delinquency, Debtor agrees to pay all taxes, charges, liens and assessments against the collateral, and upon the failure of Debtor to do so, Creditor, at its option, may pay any of them and shall be the sole judge of the invalidity or validity thereof and the amount necessary to discharge the same.

3.
Charges Incurred under Agreement.  All advances, charges, costs and expenses, including reasonable attorneys' fees, incurred or paid by Creditor in exercising any right, power or remedy conferred by this Agreement or in the enforcement thereof, shall become a part of the indebtedness secured hereunder and shall be paid to Creditor by Debtor immediately and without demand, with interest thereon at the legal rate.

4.
Acceleration of Maturity.  At the option of Creditor, after thirty (30) days' written demand or notice and upon Debtor's failure to cure, all or any part of the indebtedness of Debtor shall immediately become due and payable irrespective of any agreed maturity, upon the happening of any of the following events:

J. Failure to keep or perform any of the terms or provisions of this Agreement;

K. Default in the payment of principal or interest when due; or

L. The levy of or any attachment, execution or other process against a material portion of the property of Debtor or the collateral, subject to the right of Debtor to contest the same in good faith by appropriate proceedings; provided only, any action that may jeopardize Debtor's ownership of the collateral is stayed pending Debtor's good faith contest of the levy, attachment, execution or other process.

5.
Disposition of Collateral on Default.  In the event of default in payment of any indebtedness when due or upon the happening of any of the events specified in Paragraph 4, plus Debtor's failure to cure within thirty (30) days after notice, Creditor may elect then, or at any time thereafter, to:

M. Accept the collateral after giving notice of such proposal to Debtor and to any other person with a security interest in the above‑described collateral, and such acceptance shall discharge the obligation of Debtor, providing neither Debtor nor any other person with a security interest in such collateral objects in writing within thirty (30) days from the receipt of such notice; or

N. Sell the collateral, subject to any applicable restrictions or regulations under the laws of the State of California, after giving any notice or notification to Debtor as required by California's Uniform Commercial Code by mailing such notice, postage prepaid, at least five (5) days before the event, if any, which is the subject of the notice, to Debtor's address as it appears at the end of this Agreement.  The proceeds of any sale shall be applied, in order, to the following:

(1) The reasonable expenses of retaking, holding, preparing for sale, selling and the like, and, to the extent provided for in this Agreement and not prohibited by law, the reasonable attorneys' fees and legal expenses incurred by Creditor;

(2) Satisfaction of indebtedness secured by the security interest under which the disposition is made; and

(3) The satisfaction of indebtedness secured by any subordinate security interest in the collateral if written notice and demand therefore is received prior to distribution of the proceeds and providing reasonable proof of such interest or interests is reasonably furnished to Creditor.

Any proceeds remaining after applying subparagraphs (1), (2) or (3) shall be remitted by Creditor as Debtor directs.

Creditor may buy the collateral at a public sale or at a private sale under the conditions specified in the applicable sections of California's Uniform Commercial Code.  Any sale hereunder may be conducted by any auctioneer of any officer or agent of Creditor.

If Debtor or any person with a security interest objects in writing to Creditor's acceptance of the collateral in complete discharge of Debtor's obligations as stated in Paragraph 5A, then Creditor shall sell the collateral pursuant to the provisions of this Paragraph 5B.

6.
Authorizations of Debtor.  Debtor authorizes Creditor, without notice or demand and without affecting its liability hereunder or on the indebtedness, from time to time (following default which is not cured within the grace period) to:

O. Apply such collateral and direct the order or manner of sale thereof as Creditor, in its discretion, may determine; and

P. Release or substitute Debtor.

7.
Transfer of Collateral.  Upon the transfer of all or any part of the indebtedness, Creditor may transfer all or any part of the collateral and shall by fully discharged thereafter from all liability and responsibility with respect to such collateral so transferred, and the transferee shall be vested with all the rights and powers of Creditor hereunder with respect to such collateral not so transferred.  Creditor shall retain all rights and powers hereby given.

8.
Continuing Agreement.  This is a continuing agreement, and all the rights, powers and remedies hereunder shall apply to all past and present indebtedness of Debtor to Creditor, including that arising under successive transactions which shall either continue the indebtedness, increase or decrease it, or from time to time create new indebtedness after all or any prior indebtedness has been satisfied, and notwithstanding the dissolution or bankruptcy of Debtor or any other event or proceeding affecting Debtor.  The transfer of all or any part of the Collateral shall not affect the liability of Debtor under the Promissory Note.

9.
Rights of Creditor.  The rights, powers and remedies given to Creditor by virtue of this Agreement shall be in addition to all rights, powers and remedies given to Creditor by virtue of any statute or rule of law.  Any forbearance, failure or delay by Creditor in exercising any right, power or remedy hereunder shall not be deemed to be a waiver of such right, power or remedy, and any single or partial exercise of any right, power or remedy hereunder shall not preclude the further exercise thereof; and every right, power and remedy of Creditor shall continue in full force and effect until such right, power or remedy is specifically waived by an instrument in writing executed by Creditor.

10.
Assignment.  This Agreement shall be binding on, and shall inure to the benefit of, Debtor and Creditor, and their respective heirs, legal representatives and assigns; provided, however, the Creditor may not assign any of its rights under it except with the written consent of Debtor, which consent shall not be unreasonably withheld.
11.
Recitals Incorporated by Reference.  The Recitals to this Agreement are hereby incorporated by reference and made a part of this Agreement.

EXECUTED at 



,  on 



.

DEBTOR:

________________________________________

Debtor's Address:

________________________________________

________________________________________

CREDITOR:

________________________________________

Creditor's Address:
________________________________________

________________________________________

PROMISSORY NOTE

$_________________
______________
FOR VALUE RECEIVED, the undersigned promises to pay to

(the "Creditor"), or order, at 



, the principal sum of 





DOLLARS ($

), with interest on the unpaid balance at the rate of 

percent (
%) per annum, compounded annually, payable as follows:  















.

The holder of this Note may, at its option, accelerate the maturity of the outstanding principal balance due on the Note if the maker defaults hereunder or under the related Security Agreement.  Such acceleration may be effected by the holder automatically by making an entry to such effect in its records, in which event the unpaid balance on this Note shall become immediately due and payable without demand or notice.

Principal and interest are payable in lawful money of the United States of America and principal may be prepaid without penalty.

Should legal fees be incurred by the Creditor or any holder of this Note in order to collect this Note, or any portion thereof, including without limitation legal fees incurred in any bankruptcy proceeding, such reasonable legal fees, including without limitation attorneys' fees, shall be paid by the maker.

The maker has waived presentment for payment, protest, notice of protest, and notice of nonpayment of this Note.

As security for the full and timely payment of this Note, the maker hereunder pledges to, and grants to the holder hereof, a security interest in certain membership interest of the S Company, LLC, a Delaware limited liability company (the "Pledged Membership Interest").  In the event of any default in the payment of this Note, the holder hereof shall have and may exercise any and all remedies of a secured party under California's Uniform Commercial Code, and any other remedies available at law or in equity, with respect to the Pledged Membership Interest.

MAKER:

________________________________________
EXHIBIT C

PROMISE TO REISSUE MEMBERSHIP INTEREST

PROMISE TO REISSUE MEMBERSHIP INTEREST

This Promise to Reissue Membership interest ("Agreement") is made by and between S COMPANY, LLC, a Delaware limited liability ("Company"), and 







("Seller").

Recitals
A.
The Company has this date purchased the membership interest (the "membership interest") of the Company from Seller for 




DOLLARS ($


) to be paid pursuant to the terms of a promissory note (the "Note"), a copy of which is attached.

B.
The Company has promised to reissue the Membership interest should there be a default on the Note.

Agreements

1.
Promise to Reissue Membership Interest.  Provided that the Company would not violate any law by reissuing the membership interest to Seller, the Company hereby promises to reissue the membership interest to Seller should default on the Note occur.

2.
Character of Membership Interest.  Upon the reissuance of the membership interest provided by this Agreement, the membership interest shall be validly issued and outstanding membership interests of the Company with all the qualities associated with such membership interest.

3.
Attorneys' Fees.  In the event that any dispute between the company and the members or among the members should result in litigation or arbitration, the prevailing party in such dispute shall be entitled to recover from the other party all reasonable fees, costs and expenses of enforcing any right of the prevailing party, including without limitation, reasonable attorneys' fees and expenses.
4.
Governing Law.  This Agreement is entered into in the State of Delaware and shall be construed and interpreted under and in accordance with the laws of this state.

5.
Severability.  If any provision of this Agreement is held to be unenforceable, it shall be of no further effect, and all the remaining terms and provisions hereof shall continue in full force and effect as if such invalid provision had never been included herein.

6.
Nonwaiver.  The failure of Seller at any time to require performance by the Company of any provision hereof shall not affect in any way the full right to require such performance at any time thereafter.  Nor shall the waiver by Seller of a breach of any provision hereof be taken or held to be a waiver of the provision itself.

7.
Successors and Assigns.  This Agreement shall be binding on and shall inure to the benefit of the successors, assigns, personal representatives, heirs and beneficiaries of the parties.

8.
Counterparts.  This Agreement may be executed in counterparts which shall together be deemed one original instrument.

9.
Entire Agreement.  This Agreement contains and constitutes the entire understanding and agreement between the parties hereto respecting the subject matter hereof, and may be modified only in writing signed by a duly authorized representative of each of the parties signatory hereto.

Dated: _________________
COMPANY:


_________________________________________

By:______________________________________

SELLER:


_________________________________________
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